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JULY  1,  1912,  TO  APRIL  1,  1917. 


BULLETIN  12. 


BrLLETiN  1  WAR  DEPARTMENT, 

Xo.  12.    J  Washington,  Atigiist  8^  1912. 

The  following  digest  of  opinions  and  decisions  rendered  by  the 
Judge  Advocate  General,  the  Comptroller  of  the  Treasury,  the  At- 
torney General,  and  the  courts  is  published  for  the  information  of 
the  service  in  general. 

It  is  intended  to  embrace  all  important  opinions  rendered  by  the 
Judge  Advocate  General  from  January  31,  1912,  to  which  date,  in- 
clusive, the  latest  published  Digest  of  said  opinions  extends,  to  June 
30,  1912,  inclusive;  but  it  has  been  deemed  proper  to  publish  some 
of  earlier  date  which  could  not  be  included  in  the  Greneral  Digest  or 
the  importance  of  which  seemed  to  justify  further  publication. 

The  other  opinions  and  decisions  which  have  he/^n  digested  and 
which  are  deemed  of  special  importance  to  the  service  cover  prac- 
tically the  same  period,  but  for  obvious  reasons  embrace  many  that 
are  of  date  prior  to  the  publication  of  the  last  Digest  and  could  not 
be  noted  therein. 

It  is  the  purpose  to  make  this  and  similar  bulletins  issued  at  stateil 
times  the  basis  of  supplements  to  the  published  Digest  and  in  this 
manner  to  keep  the  same  up  to  date  as  far  as  practicable. 

[1931376,  A.  G.  O.] 

Bv  ORDER  OF  Tins  SECRETARY  OF  WaR  : 

LEONARD  WOOD, 

Major  General^  Chief  of  Staff. 
Official  : 

HENRY  P.  McCain, 

Adjutant  General. 


OPINIONS  OF  THE  JUDGE  ADVOCATE  GENERAL. 

ABMY:  Betiring  board;  action  of  President  on  report  of. 

The  President  may  not  modify  the  finding  of  a  retiring  board. 
He  mav  approve  or  disapprove  the  finding,  but,  subject  to  his  right 
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claimed  to  believe  that  the  deserter  intended  to  escape.    Held^  that 
the  police  officer  was  not  entitled  to  the  reward  for  the  apprehension 
and  delivery  of  a  deserter. 
(C.  17327,  May  29,  1912.) 


DESEBTEBS:  Beward  for  apprehension;  confined  in  prison. 

A  bertillion  clerk  at  a  State  penitentiary  informed  the  military 
authorities  that  a  prisoner  at  that  institution  was  probably  a  de- 
serter, which  information  led  to  his  apprehension  and  arrest  by  said 
authorities  immediately  upon  the  termination  of  his  term  of  imprison- 
ment. The  other  penitentiary  officers  did  nothing  more  than  turn  the 
prisoner  over  to  tne  military  authorities  at  the  end  of  his  term,  and 
disclaimed  any  interest  in  the  reward.  Held^  that  the  person  furnish- 
ing the  information  was  entitled  to  the  entire  reward  offered  for  the 
return  of  the  deserter  and  that  it  was  not  necessary  that  he  should 
personally  have  made  the  arrest  and  delivery  to  the  military  au- 
thorities. 

(C.  17327-B,  Feb.  9, 1912.) 


DESEBTEBS:    Beward   for    apprehension;    delivered    as* absent    without 
leave,  but  tried  for  desertion. 

Where  a  police  officer  delivered  to  the  military  authorities  a  sol- 
dier as  having  been  absent  without  leave,  but  who  was  later  deemed 
by  those  authorities  to  be  a  deserter  and  was  tried  as  such.  HeM^ 
tnat  the  police  officer  is  entitled  to  a  reward  as  having  apprehended 
and  delivered  a  deserter,  and  this  though  the  soldier  was  acquitted 
of  desertion  and  convicted  of  absence  without  leave  only. 

(C.  17327-B,  Apr.  17,  1912.) 


DISCIPLINE :  Punishment  in  reducing  from  first-class  private. 

^  The  maximum  punishment  order  provided  that  for  certain  offenses 
first-class  privates  might  be  reduced  to  second-class  privates.  Pur- 
suant to  this  order  a  iirst-class  private  of  the  Signal  Corps  was  sen- 
tenced to  "  be  reduced  from  firt-class  private  to  second-class  private.'* 
At  the  time  the  only  privates  in  the  Signal  Corps  were  "  nrst-class 
privates"  and  "privates."  There  were  no  "second-class  privates." 
Held^  that  as  the  only  grade  below  that  of  first-class  private  was 
private,  the  effect  of  the  sentence  was  to  reduce  the  soldier  to  the 
grade  of  private. 

(C.  3694,  May  20,  1912.) 


EIGHT-HOUB  LAW:  Government  employees;  extraordinary  emergency. 

Under  the  act  of  August  1,  1892  (27  Stat.,  340),  it  does  not  con- 
stitute a  sufficient  statement  of  an  extraordinp.ry  emergency  to  re- 
port merely  that  a  laborer  or  mechanic  was  employed  overtime  on 
account  of  "  working  aloft  as  rigger,"  "  extra  attention  required  to 
floating  plant,"  "  repairing  derrick,"  "  repairing  machinery  of  work- 
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equal  to  six  months'  pay  of  an  officer  or  enlisted  man  on  notice  of  his 
death  from  wounds  or  disease  ^^not  the  result  of  his  own  miscon- 
duct," the  above  rule  preventing  recovery  in  case  of  contributory 
negligence  can  not  be  applied  as  a  test  of  whether  six  months'  pay 
shall  be  paid  to  the  beneficiary  of  the  deceased  officer  or  soldier. 
This  is  for  the  reason  that  "misconduct,"  which  is  the  test  applied 
by  the  above  acts,  implies  something  in  the  nature  of  intentional 
wrongdoing,  the  transgression  of  some  established  rule,  militaiy, 
civil,  or  moral^  or  a  reckless  disregard  of  one's  safety,  etc.  Careless- 
ness or  an  accident  on  the  part  ox  the  deceased  officer  or  soldier  not 
amounting  to  "misconduct"  will  not  defeat  payment  to  the  bene- 
noiarir 

(C.  23666,  June  25,  1912.) 

OBATUITY:  Payable  on  death  of  soldier;  soldier's  misconduct. 

Where  a  soldier  absent  from  his  station,  whether  with  or  without 
leave,  trespasses  upon  private  property,  he  assumes  the  risk  of  injury 
resulting  from  such  a  trespass,  and  such  an  injury  would  be  not  in 
line  of  duty  and  would  be  the  result  of  his  own  misconduct. 
(C.  23666,  Aug.  4,  1909;  Oct.  4^  1910.)  The  determination  whether 
a  soldier's  death  while  trespassmg  on  tracks  of  a  railroad  company 
is  in  line  of  duty  or  results  from  his  own  misconduct  in  a  given 
case,  does  not  in  any  way  depend  on  the  liability  of  the  company 
to  the  soldier  for  damages.  (C.  23666,  Sept.  19,  1910.)  Nor  does 
it  depend  on  whether  the  soldier  was  violating  a  military  rule  or 
regulation,  but  rather  does  it  depend  on  the  quality  or  condition  of 
the  act  itself  of  the  soldier. 

(C.  23666,  Feb.  29,  1912,  citing  2  Pension  Decisions,  232.) 


MEDICAL  ATTENDANCE:  Seamen  in  the  Army  Transport  Service;  ap- 
propriations. 

A  seaman  in  the  Army  Transport  vService  was  sent  to  an  Army 
hospital  ashore  for  temporary  ti-eatment.  IleM^  that  seamen  in  the 
United  States  Army  Transport  Service  are  entitled  under  their  con- 
tract of  emplojment  to  all  the  benefits  which  usually  pertain  to  the 
service  of  a  seaman,  or  which  may  be  provided  for  such  service  by 
regulation,  which  include  needful  medicines  and  medical  attend- 
ance; and  when  one  receives  treatment  ashore  by  authoritv  of 
the  oflScers  of  the  vessel  on  which  he  is  engaged,  the  expenses  there- 
for are  a  charge  against  the  United  States.  Held  further^  that  the 
appropriation  for  medical  attendance  and  supplies  under  the  control 
of  the  Medical  Department  is  chargeable  with  the  expenses  of  such 
treatment,  said  appropriation  being  moi-e  specific  as  to  this  purpose 
than  that  for  the  transportation  of  the  Army  to  which  the  service  is 
incidental. 

(C.  24389,  May  28,  1912.) 


MTLTTABY  ACADEMY:  Beappointment  of  cadet  under  seciton  1325,  Re- 
vised Statutes. 

WTiere  a  cadet  had  been  found  deficient  and  recommended  for  dis- 
charge by  the  Academic  Board  and  had  as  a  result  been  discharged. 
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debtedness  to  their  company  commancler.  Held^  that  the  i>ost  ex- 
.  change  must  look  to  the  company  commander  for  the  money  due  it, 
and  that  the  fact  that  he  did  not  pay  it  over  could  not  serve  to 
render  the  enlisted  men  liable  for  a  second  payment.  The  confidence 
of  enlisted  men  in  their  superior  officers  should  not  be  shaken  by 
even  the  suggestion  that  where  they  have  in  good  faith  reposed  con- 
fidence in  such  superior  (^cer  they  should  Ijnb  told  that  they  did  so 
at  their  peril. 

(C.  29656,  Apr.  80,  1912.) 


PRIVATE  MILITABY  BODY:  Assumingr  the  name  of  ""TJ.  S.  Volunteers." 

Where  a  private  signal  corps,  to  be  maintained  independently  of 
State  or  national  aid,  asked  whether  there  was  any  reason  why  it 
should  not  assume  the  title  of  "  U.  S.  Volunteers.''  Held^  that  there 
was  no  Federal  law  which  would  prevent  the  use  of  that  or  any 
other  name  by  such  an  organization ;  but  advised  that  the  good  taste 
and  good  faith  involved  in  the  assumption  of  the  name  of  an  organi- 
zation which  clearly  is  not  national  in  its  character  nor  in  any  sense 
connected  with  the  United  States  would  seem  questionable. 

(C.  29058,  May  1,  1912.) 


PUBLIC  FBOPEBTY:  Donation  of  personal  property  to  the  United  States. 

Upon  question  being  raised  as  to  the  authority  of  the  War  Depart- 
hient  to  permit  abutting  landowners  to  string  additional  wires  on 
the  Government  fence  around  the  military  reservation  of  Leon 
Springs,  Tex.,  to  make  the  fence  more  secure  for  their  stock,  under 
an  agreement  that  the  wires,  when  so  placed,  should  become  the 
propeity  of  the  United  States.  Held^  that  in  the  absence  of  a  statute 
forbidding  the  acceptance  of  donations  of  personal  property,  such  as 
ay^lies  to  the  acceptance  of  voluntary  services  or  of  donations  of 
land,  there  is  no  legal  objection  to  the  permission  being  granted, 
under  the  proposed  agreement,  it  appearing  that  such  permission 
would  be  in  the  interests  both  of  the  Government  and  of  the  abutting 
landowners. 

(C.  29257,  Mar.  9,  1912.) 


PUBLIC  PBOPEBTY:  Land  boundary;  commission;  res  Judicata. 

Where  claim  was  made  that  a  niilitarv  reservation,  as  described  in 
the  I'eservation  order,  included  land  of  the  claimant  estate,  and  it 
appeared  that  the  matter  of  the  boundary  had  been  determined  by 
a  boundary  commission  against  the  contention  of  the  claimant,  the 
decision  being  affirmed  on  appeal  by  the  supreme  court  of  the  Terri- 
tory. Held^  that  the  determination  so  made  should  be  regarded  as 
final,  and  that  possession  of  the  land  in  dispute  should  be  retained, 
leaving  the  claimant  to  his  remedy  at  law  to  recover  possession  ot 
the  land.  Held  further^  that  even  if  the  question  were  a  doubtful 
one,  possession  should  l)e  i-etained  until  the  matter  should  be  judi- 
cially determined  advei'selv  to  the  United  States. 

(0-  19852,  Mar.  19,  1912.) 
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Ileld^  that  under  Article  IV,  section  3,  paragraph  2,  of  the  Constitu- 
tion, the  Congress  alone  has  the  right  to  dispose  of  the  public  prop- 
erty, whether  real  or  personal,  and  that  therefore  in  the  absence  of 
authority  from  Congress  the  request  of  the  American  National  Red 
Cross  could  not  be  granted.  (See  U.  S.  v.  NicoUj  Fed.  Cas.  No^ 
15879;  and  16  Op.  Atty.  Gen.,  p.  477.) 
(C.  16453,  May  28,  1912.) 


DECISIONS  OF  THE  COMPTBOLLE&  OF  THE  TBEASTTEY. 

APFBOPBIATIONS:  Public  buildings;  cost  of  plumbing  therein. 

Sundry  civil  appropriation  act  of  March  4,  1909  (35  Stat.,  1004), 
for  the  fiscal  year  1910  provides : 

"  Cavalry  post,  Hawaii  Territory :  for  the  construction  of  the 
oflBcers'  quarters,  barracks,  storehouses,  etc.,  necessary  for  the  accom- 
modation of  headquarters  and  two  squadrons  of  cavalry,  $200,000." 

The  sundry  civil  appropriation  act  for  the  fiscal  year  1910  author- 
ized contracts  to  be  entered  into  for  a  greater  amount  than  that 
appropriated  for,  but  made  no  other  changes  in  the  conditions  or 
terms  of  the  appropriation. 

The  Army  appropriation  act  of  March  3,  1911  (36  Stat.,  1051), 
for  the  fiscal  year  1912,  under  the  heading  "  Water  and  Sewers  at 
Military  Posts,"  provides: 

"  For  procuring  and  introducing  water  to  buildings  and  premises 
at  such  military  posts  and  stations  as  from  their  situation  require 
it  to  be  brought  from  a  distance ;  for  the  purchase  and  repair  of  fire 
apparatus;  for  the  disposal  of  sewage;  for  repairs  to  water  and 
sewer  systems  and  for  hire  of  employees,  $2,250,903.27." 

Upon  a  request  by  the  Secretary  of  War  for  a  decision  as  to 
whether  or  not  the  appropriation  for  the  construction  of  buildings 
at  the  cavalry  post,  Hawaii  Territory,  is  available  for  the  installa- 
tion of  plumbing  fixtures  therein  to  the  exclusion  of  the  use  for  the 
same  purpose  of  the  current  appropriation  for  water  and  sewers  at 
military  posts.  Held,  that  the  cost  of  plumbing  within  said  build- 
ings should  be  paid  from  the  appropriations  made  for  the  construc- 
tion of  the  same  and  not  from  the  appropriation  for  "water  and 
sewers  at  military  posts." 

(18  Comp.  Dec.,  612,  Feb.  12,  1912.) 


ENLISTED  MEN:  Continuous  service;  purchase  of  dischargee. 

A  private  served  three  consecutive  enlistments  of  three  years  each 
in  the  Army,  and  enlisted  for  the  fourth,  but  purchased  his  discharge 
after  serving  less  than  half  his  term,  and  enlisted  in  the  Marine 
Corps.  Held,  that  the  time  served  in  the  uncompleted  enlistment 
period  in  the  Army  should  not  be  computed  in  making  up  the  fourth 
enlistment  period,  on  which  he  entered  as  an  enlisted  man  of  the 
Marine  Corps. 

(18  Comp.  Dec.,  714,  Mar.  20,  1912.) 
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DIGEST  OF  OPIXIONS  OF   THE   JUDGE  ADVOCATE   GENERAL.  19 

The  earnings  of  the  land-grant  portion  of  a  railroad  used  for  Gov- 
ernment business  are  to  be  determined  on  the  basis  of  the  original 
land-grant  mileage  in  connection  with  the  nonaided  mileage  used  for 
said  service. 

(18  Comp.  Dec,  671,  Mar.  6,  1912.) 


OFFICEBS  OF  THE  ABMY:  Selection  of  home  on  retirement. 

There  is  no  law  or  regulation  which  limits  the  selection  of  the  home 
b^'  any  Army  oflBcer  on  retirement  from  active  service  to  a  place 
within  the  continental  limits  of  the  United  States,  and  where  an  oflS- 
cer  serving  in  the  Philippine  Islands  is  retired  and\selects  his  home  in 
Grermany,  such  oflScer  is  entitled  to  the  mileage  and  actual  expenses 
which  the  law  gives  in  traveling  to  his  home  wlien  he  makes  the  jour- 
ney under  proper  orders  within  a  reasonable  time  after  the  date  of 
retirement 

(18  Comp.  Dec,  631,  Feb.  2G,  1012.) 


PAY  AND  ALLOWAKCES:  Fuel  allowances;  use  of  by  family  of  officer. 

During  the  entire  period  from  September  1, 1910,  to  April  30, 1911, 
a  lieutenant  colonel  of  the  Army  was  on  duty  at  his  permanent  station 
in  Alaska  and  regularly  occupied  two  rooms  assigned  to  him  as  quar- 
tei*s,  which  were  heated  by  fuel  issued  by  a  quartermaster.  At  the 
officer's  request  and  upon  his  ceilificate  that  he  would  use  2,000 
pounds  of  bituminous  coal  and  not  use  10,870  pounds  of  bituminous 
coal  per  month  during  said  period,  there  was  issued  to  his  family  at 
Shrewsbury,  N.  J..  64,000  pounds  of  anthracite  coal,  for  which  the 
quartermaster  paid  the  sum  of  $187.20.  The  auditor  disallowed  this 
item  in  the  accounts  of  the  acting  quartermaster,  and  the  latter 
appealed  to  the  comptroller  from  the  auditor  s  decision,  lleldj  that 
when  the  quarters  actuallv  occupied  by  an  Armv  officer  are  heated  at 
the  expense  of  the  United  States  he  is  not  entitled  to  have  any  addi- 
tional fuel  issued  to  himself  or  to  his  family  at  the  expense  of  the 
United  States,  notwithstanding  the  fact  that  he  may  not  have  occu- 
pied the  full  number  of  rooms  to  which  his  rank  entitled  him,  or  that 
the  quantity  of  fuel  used  to  heat  the  rooms  which  he  (X'cupied  as 
quarters  may  have  been  less  than  the  quantity  which  the  regulations 
prescribe  as  the  maximum  quantity  for  the  number  of  rooms  which  he 
occupied.  And  held  further^  that  when  an  officer  oYi  duty  in  Alaska 
occupies  public  quarters  heated  at  his  own  expense,  the  quantitj^  of 
fuel  which,  under  the  regulations,  may  be  issued  at  the  expense  of  the 
United  States  to  his  family  can  not  exceed  the  quantity  prescribed  in 
the  regulations  for  the  number  of  rooms  actually  occupied  as  quarters 
by  said  officer. 

a8  Comp.  Dec.,  592,  Feb.  8,  1912.) 

A  rehearmg  was  requested  upon  a  certificate  showing  that  the  offi- 
cer occupied  his  full  allowance  of  six  rooms,  but  the  rehearing  was 
denied  upon  the  ground  that  all  the  rooms  occupied  had  been  heated 
at  Government  expense. 
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MTTiTTIA:  Authority  of  the  President  to  send  outside  of  the  United  States. 

The  Constitution,  which  enumerates  the  exclusive  purposes  for 
which  the  militia  may  be  called  into  the  service  of  the  United  States, 
affords  no  warrant  for  the  use  of  the  militia  by  the  General  Govern- 
ment except  to  suppress  insurrection,  repel  invasions,  or  to  execute 
the  laws  of  the  Union,  and  hence  the  President  has  no  authority  to 
call  forth  the  orffanized  militia  of  the  States  and  send  it  into  a  for- 
eign country  witli  the  Begular  Army  as  a  part  of  an  army  of  occu- 
pation. 

(29  Op.  Atty.  Gen.,  322,  Feb.  17,  1912.) 


OFFICEBS  OF  THE  ABMY:  Appointment;  commission  issued  in  the  name 
of  a  deceased  person. 

Capt.  John  T.  Haines  became  entitled  by  seniority  to  promotion  to 
the  grade  of  major  of  cavalry  March  3,  1911,  was  "nominated  to  the 
Senate  by  the  President  on  May  4,  1911,  for  promotion,  and  the 
nomination  was  confirmed  May  15,  1911.  He  had  died  May  11,  1911. 
Held^  that  a  commission  as  major  of  cavalry  can  not  be  lawfully 
issued  in  the  name  of  an  officer  of  the  Army  whose  death  occurred 
after  he  was  nominated  to  that  grade  by  the  President  but  prior  to 
the  time  the  nomination  was  confirmed  by  the  Senate.  It  is  essential 
to  the  creation  of  such  office  that  there  should  be  an  appointment  by 
the  President,  in  addition  to  a  nomination  to,  and  consent  by,  the 
Senate 

(29  Op.  Atty.  Gen.,  254,  Sept.  22,  1911.) 


TAXATION:  Philippine  customs  stamp  tax;  Government  property. 

Section  284  of  act  Xo.  855  of  the  Philippine  Commission,  as 
amended  (Sec.  1660  of  the  Compiled  Acts  of  the  Philippine  Commis- 
sion of  1907),  provides  that  certain  shipping  documents  relating  to 
goods  imported  into  said  islands  shall  not  be  issued,  received, 
granted,  or  recognized  unless  there  shall  be  attached  thereto  certain 
customs  stamps,  as  specified  in  the  act,  of  denominations  of  from  40 
cents  to  $4.  Philippine  currency',  according  to  the  character  of  the 
instrument,  the  size  of  the  vessel,  or  the  value  of  the  goods  involved. 
This  stamp  was  demanded  for  the  entry  of  certain  goods  belonging  to 
the  United  States  imported  into  the  Philippine  Islands  for  the  use 
of  the  Army.  Held^  that  the  stamp  is  a  tax  and  not  a  reimbursement 
for  services  performed,  and  that  so  far  as  the  act  in  question  covers 
goods  of  the  United  States  imported  into  the  islands,  it  is  illegal  and 
void  as  being  beyond  the  competency  of  the  Philippine  Go\  ernment. 

(Op.  Atty.  Gen.,  June  8,  1912.) 


WAB:    Neutrality;    importation    of    anns    and    ammunition;    words    and 
phrases. 

The  words  "  arms  or  munitions  of  war,"'  within  the  meaning  of  the 
joint  resolution  of  March  14,  1912,  authorizing  the  President  by 
proclamation  to  prohibit  the  export  of  arms  or  munitions  of  war  to 
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lions  stated  that  the  dam  was  "backed  up  for  about  50  feet  with 
broken  stone,  sawdust,  and  sediment  to  a  height  of  within  2  or  3  feet 
of  the  crest."  The  specifications  further  stated  that  each  bidder  was 
expected  to  visit  the  site  of  the  work  and  ascertain  the  nature  thereof 
and  obtain  information  necessai-y  to  enable  him  to  make  an  intelligent 
proposal.  After  work  was  begun  it  developed  that  the  space  above 
the  dam  was  occupied  by  the  cribwork  of  an  old  dam,  instead  of 
by  the  material  stated  in  the  specifications.  Held^  that  the  cost  of 
additional  inspections  for  the  period  of  delay  occasioned  by  the 
extra  time  required  for  removing  the  cribwork  of  the  old  dam  should 
be  charged  against  the  contractor,  since  the  statement  in  the  speci- 
fications of  the  character  of  the  material  back  of  the  dam  dicl  not 
amount  to  a  warranty,  because  the  bidder  had  been  invited  to  inspect 
the  work  before  submitting  his  proposal. 

(Hollerhach  cfc  May  v.  United  States^  Court  of  Claims,  Xo.  29952, 
Feb.  12,  1912.) 


INDIANS:   Introducing  intoxicating  liquors  into  the   country  formerly 
comprising  the  Indian  Territory. 

Before  the  admission  of  Oklahoma  as  a  State,  the  act  of  March  1, 
1895  (28  Stat,  697),  forbade  the  manufacture  or  sale  in  or  the  intro- 
duction into  the  Indian  Territory  of  intoxicating  liquors.  General 
statutes  forbade  the  introduction  of  any  such  liquors  mto  the  Indian 
country  or  the  sale  thereof  to  the  Indians.  The  enabling  act  under 
which  the  State  constitution  of  Oklahoma  was  formed  and  the  State 
admitted  into  the  Union  provided  also  against  the  introduction  of 
such  liquors  into  the  original  limits  of  the  Indian  Territory  from 
other  points  within  the  State,  and  preserved  the  jurisdiction  of  Con- 
gress over  the  Indians  alid  their  lands.  Held^  that  the  act  of  March 
1,  1895,  is  still  in  force  as  a  Federal  statute,  and  a  person  who  ships 
intoxicating  liquors  from  an  adjoining  State  into  the  limits  of  the 
Indian  Territory,  as  it  formerly  existed,  although  to  that  portion  of 
it  where  the  Indian  title  has  been  extinguished,  violates  the  provi- 
sions of  S4\id  act,  and  the  district  court  of  the  United  States  has 
jurisdiction  to  punish  him  for  such  violation. 

(/n  re  ^Yehh^  Decision  of  U.  S.  Supreme  Court,  June  10,  1912.) 


PATENTED  INVENTIONS:  Use  of  by  United  States. 

On  June  8,  1907,  the  Fried  Krupp  Co.,  a  corporation,  organized 
imder  the  laws  of  the  German  Empire,  brought  suit  in  the  Supreme 
Court  of  the  District  of  Columbia  against  the  Chief  of  the  Ordnance 
Department  of  the  United  States  Army  to  enjoin  him  from  manufac- 
turing and  using  certain  improvements  in  gims  and  gim  carriages, 
which  the  complainant  claimed  were  covered  by  United  States  pat- 
ents owned  bv  it.  It  was  admitted  that  the  defendant  was  the  Chief 
of  Ordnance  of  the  United  States  Army ;  that  field  guns  and  gun  car- 
riages embracing  the  improvements  in  question  were  being  manufac- 
tured and  would  continue  to  be  manufactured  for  the  use  of  the  Ord- 
nance Department  of  the  United  States ;  and  that  the  defendant  de- 
rived no  profits  therefrom.    A  demurrer  to  the  bill  was  sustained  and 
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Bt  order  of  tiie  Secretart  of  War  : 

W.  W.  WOTHERSPOON, 

Major  Generaly  Acting  Chief  of  Staff. 
Official  : 
GEO.  ANDREWS, 

The  AdjiUant  General. 


OPIHIONS  OF  TEE  JITBOE  ADVOCATE  GENERAL. 

ABSENCE:  Leave  of:  employees  at  the  West  Point,  N.  Y.,  Militaxy  Acad- 
emy; laws  relating  to  leaves  of  absence  for  employees  in  gun  factories 
and^  arsenals. 

The  act  of  February  1, 1901  (31  Stat.,  746),  authorizes  fifteen  days 
of  annual  leave  with  pay,  under  the  conditions  specified  therein,  for 
"each  and  every  employee  of  the  navy  yards,  gun  factories,  naval 
stations,  and  arsenals  of  the  United  States,''  and  the  act  of  March  3, 
1909  (35  Stat.,  755),  provide  for  "leave  of  absence  not  to  exceed 
fifteen  days  in  any  one  year,  which  leave  mav,  in  exceptional  and 
meritorious  causes,  where  such  an  employee  is  ill,  be  extended,  in  the 
discretion  of  the  Secretary  of  the  Navy,  not  to  exceed  fifteen  days  ad- 
ditional in  any  one  year,"  for  per  diem  employees  fonning  part  of 
the  "  clerical,  drafting,  inspection,  and  messenger  force  at  the  navy 
yards,  naval  stations,  and  other  stations  and  offices  under  the  Naval 
bepartment,"  Held,  that  while  the  statutes  are  very  comprehensive 
as  to  certain  employees  of  the  Na^T  Department  in  respect  to  leave 
of  absence,  the  provision  for  such  leave  to  similar  employees  in  the 
War  Department  is  limited  to  those  engaged  in  "  gun  factories  "  and 
"  arsenals."  mentioned  in  said  act  of  February  1,  1901,  and  that  per 
diem  employees  of  the  Military  Academy  do  not  come  within  the  act 
and  there  is  no  authority  for  the  allowance  to  them  of  leave  of  ab- 
sence with  pav.  They  can  only  be  paid  for  the  days  they  work  and 
can  not  be  allowed  leave  with  pay  for  Saturday  afternoons  for  the 
months  of  July,  August,  and  September. 

(2-153,  July  13,  1912.) 

27 
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ABMY:  Orgranization  of;  detail  as  principal  assistant  to  Chief  of  Bureau 
of  Insular  Affairs. 

An  officer  was  detailed  as  assistant  to  the  Chief  of  the  Bureau  of 
Insular  AflFairs,  War  Department,  pursuant  to  the  provisions  of  the 
act  of  March  2,  1907  (34  Stat.,  1162),  which  act  provides  that  the 
provisions  of  section  27  of  the  act  of  February  2,  1901  (31  Stat, 
755),  with  reference  to  the  transfer  of  officei's  of  the  line  to  the  de- 
partments of  the  staff  for  tours  of  service,  shall  apply  to  the  vacancy 
created  by  said  detail  and  the  return  of  said  officer  to  the  line.  Held^ 
that  as  the  detail  was  made  pursuant  to  said  act  of  March  2,  1907, 
which  makes  no  mention  of  the  length  of  the  detail,  and  not  under 
section  26  of  said  act  of  February  2,  1901,  which  provides  for  details 
of  four  years'  duration,  the  term  of  the  detail  is  not  limited  to  four 
years,  and  that  the  officer  so  detailed  did  not  by  operation  of  law  be- 
come a  supernumerary  officer  of  the  line  at  the  expiration  of  four 
years  from  the  date  of  his  detail. 

(14-123.8,  Aug.  13,  1912.) 


ABMT :  XJse  of  officers  of  in  the  reorganization  of  the  Panama  police  force. 

Upon  request  by  the  Secretary  of  War  for  an  opinion  as  to  the  ad- 
visability of  reoiganizing  the  police  force  of  Fanama  under  the 
supervision  of  officers  of  the  Army  of  the  United  States,  in  view  of 
the  reported  condition  of  police  affairs  in  the  cities  of  Colon  and 
Panama.  Held^  that  the  President,  in  his  discretion  and  without  the 
consent  of  Congi^ess,  and  acting  under  Article  VII  of  the  treaty  with 
Panama  of  November  18,  1903  (33  Stat.,  2234),  may  order  such  of- 
ficers of  the  Army  as  he  deems  proper  to  the  cities  of  Colon  and 
Panama  and  to  points  within  the  territories  and  harbors  adjacent 
thereto,  to  maintain  order,  and  for  this  purpose  to  reorganize  the 
Panama  police  force  or  take  such  other  steps  as  may  be  necessary  to 
carry  out  the  purposes  of  the  President:  Provided^  however^  that 
such  officers  shall  be  and  remain  at  all  times  solely  under  the  au- 
thority of  the  United  States.  Held  further^  that  the  President  may 
not,  without  the  consent  of  Congress,  detail  officers  of  the  Army  to 
serve  under  the  Republic  of  Panama  for  the  purpose  of  reorganiz- 
ing the  police  force  or  for  anv  other  purpose. 

(92-500,  Aug.  19,  1912.) 


ABMY  BANDS:  Use  of  during  sessions  of  the  International  Congress  of 
Hygiene  and  Demography. 

On  application  for  the  services  of  the  Engineer  Band  and  the  Fort 
Myer  Band  for  the  XVth  International  Congress  on  Hygiene  and 
Demography,  Held^  that  while  bands  of  the  Army  may  be  ordered 
to  furnish  music  as  a  duty  devolving  upon  them,  the  propriety  of 
their  use  under  any  given  conditions  is  to  be  determined  by  the  mili- 
tary authority  having  power  to  issue  the  necessary  orders.  Held 
further,  that  under  the  act  of  May  11,  1908  (35  Stat.,  110),  Army 
bands  or  members  thereof  stationed  in  or  near  Washingjton  may  not 
supply  music  for  hire  within  the^  District  of  Columbia  if  they  come 
into  competition  with  other  musicians. 

(8-400,  Sept.  4,  1912.) 
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ASSOCIATIONS:  Attending  meetings  of  business  associations;  payment  of 
membership  dues  in  the  International  Association  of  Chiefs  of  Police. 

Sectiou  8  of  the  act  approved  June  26,  11)12  (Public  No.  201),  ap- 
propriating for  the  expenses  of  the  District  of  Columbia  provides : 
'*  No  money  s^ppropriated  by  this  or  any  other  Act  sliall  be  ex- 

f ended  for  membership  fees  or  diips  of  any  officer  or  employee  of  the 
^nited  States  or  of  the  District  of  Columbia  in  any  society  or  asso- 
ciation or  for  expenses  of  attendance  of  any  person  at  any  meeting 
or  convention  of  members  of  any  society  or  association,  unless  such 
fees,  dues,  or  expenses  are  authorized  to  be  paid  by  s|>ecific  appro- 
priations for  such  purposes  or  are  provided  for  in  exprej^s  terms  in 
some  general  appropriation." 

Upon  consideration  of  the  question  as  to  whether  or  not  said  law 
operates  to  prevent  the  payment  of  traveling  expenses  of  employees 
of  the  Quartermaster's  Department  in  attendin^^  meetings  or  trans- 
continental passenger  associations,  tariff  classification  committees, 
associations  or  committees  having  to  do  with  marine  matters,  or  asso- 
ciations or  committees  in  connection  with  heating,  lighting,  and 
sewerage  problems,  etc.  Held^  that  the  law  was  not  intended  to  limit 
the  means  or  methods  employed  by  the  Government  in  the  exercise 
of  its  functions  (Dec.  Comp.  Treas.,  July  20,  1912),  and  that  asso- 
ciations of  the  character  named,  so  far  as  they  relate  to  the  business 
of  the  Government,  do  not  come  within  the  meaning  of  the  law,  and 
the  expenses  of  officers  or  employees  of  the  Government  in  attending 
upon  such  meetings  as  are  necessary  or  proper  in  connection  with 
the  transaction  oi  the  Government  business  may  be  paid.  Held 
further^  that  a  membership  fee  in  the  International  Association  of 
Chiefs  of  Police  for  The  Adjutant  General  may  be  paid  if  necessary 
or  proper  in  procuring  information  concerning  probable  deserters  or 
escaped  military  prisoners. 
(94-210,  July  25, 1912.) 

Note. — ^The  operation  of  section  8  of  the  act  of  June  26,  1012, 
supra^  was  in  part  postponed  bv  section  10  of  the  Sundrv  Civil  Act 
of  August  24,  1912  (Public  No.  302),  during  the  fiscal  year  1913. 


AVIATION  COBPS:  Flight  on  Labor  Day  without  orders;  line  of  duty. 

On  consideration  of  the  quesfion  as  to  whether  an  officer  detailed  to 
the  Aviation  Corps,  permitted  but  not  ordered  to  make  a  flght  on 
Labor  Day,  on  the  occasion  of  a  celebration  of  the  day  by  labor 
organizations,  if  sustaining  an  accident  during  such  flight,  the  acci- 
dent would  be  in  the  line  of  duty,  field,  that  it  is  the  dutv  of  the 
officer  under  his  detail  to  make  practice  flights  to  fit  himselif  for  the 
service  and  to  advance  the  science  and  art  of  aviation  in  its  relation 
to  the  military  service,  and  that  the  fact  that  the  particular  flieht  is 
not  ordered  but  only  permitted,  or  that  it  is  made  on  the  occasion  of 
the  labor  celebration,  should  not  be  regarded  as  taking  the  officer  out 
of  the  line  of  dutv. 

(54-020,  July  24, 1912.) 

CEBTIFICATE  OF  MEBIT:  Time  of  making  recommendation  therefor;  pay 
under  subsequent  enUstment. 

A  soldier  performed  an  act  of  meritorious  service  for  which  the 
captain  of  his  company  recommended  that  he  be  granted  a  certificate 
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WAB  DEPARTMENT:  Filling  clerical  positions  therein;  act  of  Augrust  23, 
1912. 

The  Legislative,  Executive,  and  Judicial  Appropriation  Act  of 
August  2a,  1912  (Public  No.  299,  p.  29),  provides  that 

^'  During  the  fiscal  year  1913  no  vacancy  occurring  in  the  classified 
service  of  the  War  Department  herein  provided  for  shall  be  filled 
except  by  promotion  or  demotion  from  among  those  within  said 
service,  until  the  whole  nimiber  of  those  herein  authorized  in  said 
classified  service  of  the  Department  shall  have  been  reduced  not  less 
than  five  per  centum." 

On  application  for  a  construction  of  this  provision  by  the  Secre- 
tary of  War.  Held,  1.  That  the  places  in  the  classified  service  pro- 
vided for  in  said  act  in  the  Signal  Office,  Office  of  the  Chief  of  Ord- 
nance, Office  of  the  Chief  of  Engineers,  and  in  the  Division  of 
Militia  Affairs,  to  be  paid  from  appropriations  for  special  purposes 
not  carried  in  said  act,  are  a  part  of  the  departmental  establishment 
at  Washington  and  come  within  the  provision  quoted  above;  2.  That 
the  intent  of  the  statute  appears  to  be  that  during  the  fiscal  year  1913 
no  vacancies  shall  be  filled  except  in  accordance  with  its  provisions 
and  that  therefore  vacancies  existing  at  the  time  the  act  went  into 
effect  should  not  be  filled  except  as  therein  provided;  3.  That  all 
vacancies  occurring  during  the  nscal  year  1913  in  the  classified  serv- 
ice of  the  War  Department  until  the  five  per  cent  reduction  has  been 
accomplished  must  be  filled  from  among  those  within  said  service 
and  can  not  be  filled  by  promotion  or  demotion  of  employees  from 
the  field  service  and  their  transfer  to  the  bureaus  in  Washington,  as 
the  act  relates  exclusively  to  the  classified  service  in  the  departmental 
establishment  at  the  seat  of  government. 

(Compt.  R.  J.  Tracewell,  Aug.  28,  1912,  reaffirmed  on  rehearing 
Sept.  7,  1912.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL. 

(Digests  preparetl  in  the  ottke  of  tlie  .Iiiclge  Advocate  General.) 

EIQ-HT-HOUB  LAW:  Employment  of  laborers  and  mechanics  in  making 
repairs  to  Government  vessels. 

The  act  of  August  1,  1892  (27  Stat.,  340),  limits  and  restricts  the 
service. and  employment  of  all  laborers  and  mechanics  who  may  be 
employed  by  any  contractor  or  subcontractor  "  upon  any  of  the  public 
works  of  the  United  States  "  to  eight  hours  in  any  one  calendar  day. 
Upon  request  for  an  opinion  as  to  whether  said  law  is  applicable  to 
contracts  for  repairs  to  certain  vessels  owned  by  the  Government. 
Held,  that  the  emploj^ment  of  laborers  and  mechanics  in  making 
repairs  to  Government  vessels  is  employment  upon  a  public  work  of 
the  United  States,  and  is  therefore  subject  to  the  restrictions  of  the 
eight-hour  law  of  August  1,  1892. 

(29  Op.  Atty.  Gen.,  395,  May  10,  1912.) 


EIGHT-HOUB  LAW:  Purchase  of  ammunition. 

The  Fortification  Act  of  June  6,  1912  (Public  No.  183),  contains 
the  proviso  that — 

"  Except  in  time  of  war  or  when,  in  the  judgment  of  the  President, 
war  is  imminent,  no  part  of  this  or  of  any  other  sum  in  this  act  for 
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by  himself  or  another,  in  relation  to  any  proceeding,  contract,  claim, 
controversy,  charge,  accusation,  arrest,  or  other  matter  or  thing  in 
which  the  tjnited  States  is  a  party,  or  directly  or  indirectly  inter- 
ested, before  any  Department,  court-martial.  Bureau,  oflScer,  or  any 
civil,  military,  or  naval  commission  whatever.     *     *     *  " 

The  poi-tion  of  the  section  not  quoted  prescribes  penalties  against 
those  violating  the  preceding  portion  of  said  section. 

On  application  for  opinion  as  to  the  status  of  a  retired  officer  of 
the  Marine  Corps  with  relation  to  said  section.  Held^  that  an  officer 
of  the  United  States  Army  or  of  the  Marine  Corps,  retired  from  ac- 
tive service,  and  not  wholly  retired,  is  an  officer  in  the  employment 
of  the  Government  and  is  within  the  prohibition  of  said  section  of 
the  Revised  Statutes. 

(29  Op.  Atty.  Gen.  397,  May  17, 1912.) 


BETIBEMENT:  Betired  naval  officer  holding  appointment  under  the  Civil 
Service  Commission;  two  offices. 

Section  2  of  the  act  of  July  31, 1894  (28  Stat,  205),  provides  that 
no  person  who  holds  an  office  under  the  United  States,  the  salary  or 
annual  compensation  attached  to  which  amounts  to  $2,500  or  more, 
shall  be  appointed  to  or  hold  any  other  office  to  which  compensation 
is  attached,  with  certain  exceptions,  without  special  legislative  au- 
thority. Held^  that  a  commander  of  the  United  States  Navy,  re- 
tired, holds  an  office  with  a  salary  or  compensation  attached  within 
the  meaning  of  the  above  enactment,  and  as  he  is  in  receipt  of  a  salary 
as  such  retired  officer  amounting  to  $2,500  per  annum,  he  can  not  be 
appointed  a  clerk  of  Class  III  under  the  Civil  Service  Commission, 
that  position  being  also  an  office  within  the  meaning  of  said  statute 
with  compensation  attached  {United  States  v.  UartweU^  6  Wall., 
385). 

(Op.  Atty.  Gen.,  Aug.  12,  1912.) 


BULLETIN  22. 

Bulletin  1  WAR  DEPARTMENT, 

No.  22.  J  Washington,  November  21^  1912. 

The  following  opinions  of  the  Judge  Advocnte  General,  having 
special  reference  to  the  Army  appropriation  act  of  August  24,  1912 
(37  Stat.,  569-594)^  are  published  for  the  information  of  the  service 
in  general. 

[1974650.  A.  O.O.] 

By  order  of  the  Secretary  of  War  : 

LEONARD  WOOD, 
Major  General^  Chief  of  Staff. 
Official  : 

GEO.  ANDREWS, 

The  Adjutant  General, 


OPINIONS  OF  THE  JXTDGE  ADVOCATE  GENERAL. 

[First  Indorsement.] 

War  Department, 

Judge  Advocate  Generat/s  Office, 

September  16\  1012. 
To  the  Chief  of  Staff. 

I  have  had  under  consideration  your  memorandum  of  the  9th 
instant,  requesting  the  opinion  of  this  office  on  certain  questions  aris- 
ing in  the  administration  of  the  following  provisions  of  the  act  of 
Congress  of  August  24,  1012,  and  of  the  joint  resohition  of  Congress 
of  the  same  date  respecting  the  detached  service  of  officers  or  the 
Army : 

''Provided^  That  hereafter  in  time  of  peace  whenever  any  officer 
holding  a  permanent  commission  in  the  line  of  the  Army  with  rank 
below  that  of  major  shall  not  have  been  actually  present  for  duty 
for  at  least  two  of  the  last  preceding  six  years  with  a  troop,  battery, 
or  company  of  that  branch  of  the  Army  in  which  he  shall  hold  said 
commission,  such  officer  shall  not  be  detached  nor  permitted  to  re- 
main detached  from  such  troop,  battery,  or  company  for  duty  of 
any  kind;  and  all  pay  and  allowances  shall  be  forfeited  by  any 
superior  for  any  period  during  which,  by  his  order  or  his  permis- 
sion or  by  reason  of  his  failure  or  neglect  to  issue  or  cause  to  be 
issued  the  proper  order  or  instructions  at  the  proper  time,  any  officer 
shall  be  detacned  or  permitted  to  remain  detached  in  violation  of 
any  of  the  terms  of  this  proviso;  but  nothing  in  this  proviso  shall 
be  held  to  apply  in  the  case  of  any  officer  for  such  period  as  shall  Im* 
actually  necessary  for  him,  after  having  been  relieved  from  detached 
54 
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service,  to  join  the  troop,  battery,  or  company  to  which  he  shall  be- 
long in  that  branch  in  which  he  shall  hold  a  permanent  commission, 
nor  shall  anything  in  this  proviso  be  held  to  apply  to  the  detachment 
or  detail  of  officers  for  duty  in  the  Judge  Advocate  General's  De- 
partment or  in  the  Ordnance  Department  or  in  connection  with  the 
construction  of  the  Panama  Canal  until  after  such  canal  shall  have 
been  formally  opened,  or  in  the  Philippine  Constabulary  until  the 
first  day  of  January,  nineteen  hundred  and  fourteen,  or  to  any  officer 
detailed,  or  who  may  be  hereafter  detailed,  for  aviation  duty.  And 
hereafter  no  officer  holding  a  permanent  commission  in  the  Army 
with  rank  below  that  of  major  shall  be  detailed  as  assistant  to  the 
Chief  of  the  Bureau  of  Insular  Affairs  with  rank  of  colonel,  or  as 
commanding  officer  of  the  Porto  Rico  Regiment  of  Infantry,  or  as 
chief  or  assistant  chief  (director  or  assistant  director)  of  the  Philip- 
pine Constabulary,  and  no  other  officers  of  the  Army  shall  hereafter 
be  detailed  for  duty  with  the  said  constabulary  except  as  specifically 
provided  by  law."     (Act  of  Aug.  24,  1912.) 

^''Resolved  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  Americu  in  Congress  assevihled^  That  in  the  'act 
making  appropriation  for  the  support  of  the  Army  for  the  fiscal 
year  ending  June  thirtieth,  nineteen  hundred  and  thirteen,  and  for 
other  purposes,'  there  be  substituted  for  the  word  '  hereafter '  where 
it  first  occurs  in  the  first  proviso  under  the  heading,  *  Pay  of  officers 
of  the  line,'  the  words  'on  and  after  December  fifteenth,  nineteen 
hundred  and  twelve.'"  (Joint  resolution  of  Congress.  August  24, 
1912.) 

I  understand  your  inquiries  to  be  as  follows : 

1.  Does  the  date  fixed  in  the  joint  resolution,  viz,  December  15, 
1912,  mark  the  date  on  which  the  penalty  clause  of  the  proviso  will 
commence  to  apply,  so  that  all  changes  in  stations  of  officers  must 
be  accomplished  on  or  before  that  date,  or  is  a  reasonable  time  given 
after  that  date  to  accomplish  such  change? 

2.  Is  the  language  of  the  proviso,  ''  actually  present  for  duty  for 
at  least  two  of  the  last  preceding  six  years  with  the  troop,  battery, 
or  company  of  that  branch  of  the  Army  in  which  he  shall  hold  said 
conmiission,"  to  be  interpreted  literally  as  meaning  that  an  officer 
must  be  actually  present  07i  duty  with  a  troop,  battery,  or  company, 
or  can  it  be  fairly  interpreted  as  meaning  that  he  must  be  present 
and  available /<>r  duty  with  a  troop,  battery,  or  company? 

More  specifically,  and  included  within  the  scope  of  this  inquiry, 
you  ask : 

3.  Is  an  officer  to  be  considered  as  actually  present  for  duty  with 
a  troop,  battery,  or  company,  or  detached  therefrom,  within  the 
sense  of  the  proviso,  when  ordered  to  the  following  descriptions  of 
duty:  To  another  post  to  take  examination  for  promotion;  to  the 
Philippine  Islands,  even  if  he  is  due  to  be  transferred  on  account 
of  foreign  service;  on' court-martial  duty  at  another  post  as  member, 
witness,  judge  advocate,  or  counsel ;  to  make  the  annual  militia  in- 
spections; for  militia  duty  at  camps  of  instruction;  for  duty  as 
umpire  or  observer  at  maneuvers;  as  range  officer  or  competitor  at 
competitions;  for  reconnoissance  or  map  work;  to  supervise  elec- 
tions; as  member  of  any  board  or  commission  at  a  post  other  than 
his  own;  to  conduct  prisoners;  for  duty  as  regimental  or  battalion 
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Col.  J.  H.  Dorst,  Third  Cavalry,  says: 

"  It  will  be  noticed  that  all  troops  but  one  were  commanded  by 
lieutenants — 5  of  them  second  lieutenants — and  tliat  of  the  22  offi- 
cers present  16  were  lieutenants.  The  ofTicers  are  habitually  insuffi- 
cient in  number  to  do  all  their  required  work  well.  Necessarily 
many  things  are  slurred.  Many  delays,  omissions,  and  errors  are 
overlooked  or  condoned  because  it  is  known  that  the  officers  have 
not  the  time  to  give  the  matters  in  question  their  personal  attention 
without  neglecting  something  else,  and  can  not  justly  be  held  respon- 
sible for  what  seem  to  l>e  neglects.  A  low  standard  inevitably  be- 
comes established  by  and  by,  and  is  accepted  as  the  correct  standard 
by  the  younger  officers."     (F.  43.) 

Col.  F.  K.  Ward,  Seventh  Cavalry,  says: 

"  It  is  impossible,  w  ith  so  many  officers  absent,  to  put  the  regiment 
in  the  condition  it  should  be  as  regards  efficiency.  The  discipline 
and  instruction,  in  fact  everything  that  contributes  to  efficiency, 
is  unavoidably  affected  injuriously.  Many  troops  have  but  one  offi- 
cer present,  and  one  is  not  enough  for  thorough  mstruction.  Fre- 
quent changes  of  troop  commanders  are  unavoidable.  Much  of  the 
instruction  has  to  be  by  officers  temporarily  attached,  because  the 
one  officer  present  is  on  other  duty.  The  statement  can  not  be  made 
too  emphatic  that  discipline,  instruction,  contentment  of  the  enlisted 
men,  in  fact  everything  which  contributes  to  efficiency,  is  now 
injuriously  affected  by  the  absentee  list."    (P.  47.) 

Col.  George  A.  Dodd,  Twelfth  Cavalry,  says: 

"  Some  of  the  effects  of  absenteeism  and  irequent  changes  of  or- 
ganization commanders  are: 

"  First.  A  spirit  of  discontent  on  the  part  of  enlisted  men  and  a 
dislike  on  their  part  of  being  commanded  by  officei*s  entirely  inex- 
perienced in  the  practical  performance  of  military  duties.  Each 
captain,  or  troop  commander,  if  he  is  wdth  his  troop  long  enough, 
should  have  a  system  of  his  own  so  far  as  the  internal  management 
of  his  troop  is  concerned — an  official  individuality  oi*  equation  which 
is  imparted  not  only  to  the  soldiers  but  to  officers  under  him.  It  is 
that  which  holds  an  organization  together,  imparting  to  it  an  indi- 
vidual pride  which  is  essential  to  good  results.  The  numerous  and 
frequent  changes  of  troop  commanding  officers,  as  indicated  below^, 
destroys  all  this,  thereby  weakening  cuscipline.  Old  soldiers  have 
been  known  to  openly  declare  on  being  discharged  that  they  would 
reeulist  were  it  possible  to  know  who  they  were  to  serve  under." 
(P.  52.) 

Brig.  Gen.  Arthur  Murray,  Chief  of  Coast  Artillery,  says: 

"A  mortar  or  gun  battery  or  a  mine  field  absolutely  requires  a  cer- 
tain number  of  officers  for  its  proper  service.  These  officers  can  not 
be  dispensed  with  without  a  drop  in  efficiency.  Their  duties  can  not 
be  doubled  up  and  performed  by  a  less  number  of  individuals,  no 
matter  how  proficient  the  latter  may  be.  Their  several  stations  are 
separated,  and  the  duties  pertaining  to  each  position  are  all  that  one 
man  can  attend  to  at  the  time. 

*  ♦  4(  «  «  4f  * 

"  Every  effort  has  been  made  to  decrease  the  number  of  officers  of 
Coast  Artilleiy  detached  from  companies.  Staff  positions  have 
been  doubled  up,  leaves  of  absence  have  been  cut  down  or  refused. 
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The  suggestion  has  been  made  to  me  that  it  would  be  competent 
to  read  into  the  proviso  an  exception  as  to  any  detached  duty  which, 
under  the  customs  of  the  service  or  the  usual  practice  of  military 
administration,  would  not  require  a  formal  order  of  detachment 
from  a  troop,  battery,  or  company,  such  as  absence  undergoing  exam- 
ination for  promotion,  on  duty  as  member  of  boards,  couii;s,  or  com- 
missions, or  on  minor  duties  directed  to  be  performed  by  post  or 
regimental  commanders,  such  as  map  making,  etc.  In  construing  the 
phrase  "actually  present  for  duty"  I  have  not  been  able  to  regard 
the  kind  of  order  which  creates  or  destroys  the  duty  status  or  the 
grade  of  authority  that  issues  such  orders  as  a  material  fact.  Neither 
do  I  think  it  is  material  in  determining  whetlier  any  kind  of  "  de- 
tachment "  comes  within  the  terms  of  the  proviso.  The  law  regards 
substance,  not  form.  The  mere  fact  that  a  formal  order  is  not  re- 
quired or  is  not  issued  or  does  not  denominate  such  duty  as  detached 
duty,  or  does  not  in  terms  order  a  detachment  of  any  kind»  can  not 
conclude  the  facts  in  the  case  or  serve  to  qualify  the  force  of  the 
words  of  the  proviso  "duty  of  any  kind";  nor  can  I  see  how,  under 
the  terms  of  the  statute,  the  duration  of  the  duty,  whether  transitory 
or  temporary  or  for  the  longer  and  usually  more  or  less  definite 
periods,  can  serve  to  extinguish  its  character  as  "  duty  of  any  kind." 
All  absences  of  an  oflScer  from  his  organization  for  duty  of  any  kind 
are  within  the  terms  of  the  proviso. 

In  the  light  of  what  is  stated  above  I  answer  your  second  inquiry 
as  follows:  The  use  of  the  word  "actually"  in  connection  with  the 
phrase  "  present  for  duty "  requires  that  the  phrase  should  be  con- 
strued literally — that  is,  that  the  officer  should  be  present  on  duty 
with  one  of  the  organizations  prescribed,  in  the  sense  that  he  is  in  a 
regul<ir  a/nd  normal  duty  status  with  respect  thereto,  although  it  may 
at  times  be  impracticable  for  him  actually  to  perform  every  duty 
normally  pertaming  to  the  status — and,  therefore,  as  excluding  an 
officer  who,  although  physically  present  at  the  post  or  station  where 
his  troop,  battery,  or  company  is  serving,  is  separated  from  duty 
therewith  by  an  order  assigning  him  to  other  duties,  notwithstand- 
ing he  may  be  available /or  such  duty  in  the  sense  that  an  order  from 
his  immediate  commander  would  restore  him  to  such  duty. 

Applying  the  conclusions  I  have  reached  to  your  third  and  fourth 
inquiries,  I  answer  as  follows: 

\a)  That  an  officer  of  company  -grade  under  compliance  with 
orders  to  perform  any  of  the  descriptions  of  duty  mentioned  in  said 
inquiries  is  not  to  be  considered  as  actually  present  for  duty  with  a 
troop,  battery,  or  company ;  provided,  alwajrs,  that  the  order  assign- 
ing him  to  such  duties  operates  to  relieve  him  from  the  performance 
of  duty  with  his  proper  organization ;  excepting  the  officer  who  com- 
mands  a  detached  portion  of  his  troop,  battery,  or  company,  who 
must  under  those  conditions  be  held,  I  think,  to  be  actually  present 
for  duty  with  his  organization. 

(h)  That  an  officer  of  company  grade  who  is  sick  in  quarters,  or  in 
hospital  at  his  post  or  elsewhere,  or  in  quarantine  at  the  station  where 
his  organization  is  on  duty  or  elsewhere,  or  in  compliance  with  sum- 
mons from  a  civil  or  military  court,  or  in  arrest,  or  undergoing  trial, 
or  traveling  in  compliance  with  orders  to  change  station  from  one 
company  assignment  to  another,  or  absent  with  leave,  though  not 
"  actually  present  for  duty  "  with  his  organization,  is  not  to  be  ^qj^- 
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thereto,  in  order  to  avoid  what  was  conceived  to  be  greater  incon- 
veniences with  resulting  greater  detriment  to  the  service  incident  to 
the  continuance  of  a  system  under  which  officers  may  pass  through 
the  company  grade  with  insufficient  service  with  their  organizations. 

E.  H.  Crowder, 
Judge  Advocate  General. 

[Fourth  indorsement.] 

War  Department, 
Judge  Advocate  General's  Office, 

October  U,  1912. 
To  the  Chief  of  Staff. 

1.  In  the  foregoing  letter,  dated  September  4,  1912,  Capt.  Mark  L. 
Ireland,  Coast  Artillery  Corps,  after  referring  to  the  recent  legisla- 
tion respecting  detached  service,  states,  inter  aJia^  that  he  was  detailed 
for  duty  in  the  Ordnance  Department  from  July  1,  1906,  to  Octo- 
ber 5, 1909;  that  on  October  9,  1909,  he  complied  with  paragi'aph  13, 
S.  O.  No.  196,  War  Department,  1909,  directing  him  to  report  to  the 
commanding  officer  of  the  Artillery  District  of  the  Columbia,  for  staff 
duty;  that  from  about  February  10  to  September  2,  1910,  he  was  at- 
tached to  the  One  hundred  and  sixtieth  (Company,  Coast  Artillery 
Corps,  under  orders  from  the  Artillery  district  commander;  that  he 
performed  duty  with  the  One  hundred  and  sixtieth  Company  during 
the  entire  period  of  his  attachment  thereto,  except  from  July  25  to 
Augiist  24, 1910,  during  which  period  he  was  detached  for  duty  as  an 
umpire  at  the  camp  of  instruction  at  American  Lake,  Wash.;  that 
he  was  in  command  of  said  company  from  March  19  to  April  26, 
1910;  that  he  is  at  present  on  duty  as  a  student  officer  at  the  Coast 
Artillery  School,  Fort  Monroe,  Va.;  and  that  if  his  "  Ordnance  serv- 
ice is  not  counted  and  credit  is  given  for  the  company  duty  per- 
formed with  the  One  hundred  and  sixtieth  Company,  Coast  Artillery 
Corps,"  his  status  is  such  as  to  permit  him  to  complete  the  advanced 
course  in  the  Coast  Artillery  School. 

2.  The  legislation  referred  to  above  is  found  in  the  Army  appro- 
priation act  of  August  24,  1912  (37  Stat.,  571),  as  amended  by  a 
joint  resolution  of  August  24,  1912  (37  Stat.,  645),  and,  in  so  far  as 
material  to  the  present  inquiry,  reads  as  follows : 

(1)  ^^ Provided^  That  on  anid  after  December  fifteenth,  nineteen 
hundred  and  twelve,  in  time  of  peace  whenever  any  officer  holding  a 
permanent  commission  in  the  line  of  the  Army  with  rank  below  that 
of  major  shall  not  have  been  actually  present  for  duty  for  at  least 
two  of  the  last  preceding  six  years  with  a  troop,  battery,  or  company 
of  that  branch  of  the  Army  in  which  he  shall  hold  said  commission 
such  officer  shall  not  be  detached  nor  permitted  to  remain  detached 
from  such  troop,  battery,  or  company  for  duty  of  any  kind ; 

(2)  "  and  all  pay  and  allowances  shall  be  forfeited  by  any  superior 
for  any  period  during  which,  by  his  order,  or  his  permission,  or  by 
reason  of  his  failure  or  neglect  to  issue  or  cause  to  be  issued  the 
proper  order  or  instructions  at  the  proper  time,  any  officer  shall  be 
detached  or  permitted  to  remain  detached  in  violation  of  any  of  the 
terms  of  this  proviso ; 

(3)  "but  nothing  in  this  proviso  shall  be  held  to  apply  in  the  case 
of  any'  officer  for  such  period  as  shall  be  actually  necessary  for  him, 
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tached-service  station  to  the  station  of  his  organization  or  while 
detailed  for  duty  in  the  Ordnance  Department  or  for  any  other  duty 
specified  in  the  fourth  clause.  The  blotting  out  of  tlie  provision 
when  the  assignment  of  an  officer  to  any  duty  described  in  the  tliird 
or  fourth  clause  or  his  continuation  on  such  duty  is  in  question  meets 
every  requirement  of  the  language  employed  in  those  clauses.  On  the 
other  hand,  to  hold  that  the  third  and  fourth  clauses  have  the  effect 
of  changing  constructively  the  character  of  the  duty  therein  men- 
tioned so  that  such  duty  ma}'^  be  counted  as  dut}'  '•  witli  a  troop,  bat- 
tery, or  company,"  or  to  hold  that  those  clauses  warrant  disregarding 
or  treating  as  nonexistent  any  time  devoted  to  the  duties  descril)ed 
therein,  to  the  end  that  any  period  of  troop,  battery,  or  company 
service  not  within  the  last  preceding  six  years  may  be  counted  in 
determining  general  eligibility  for  ^detached  service,  would  be  to 
read  into  the  clauses  a  meaning  that  the  language  employed  does 
not  import,  and  would  be  inconsistent  with  the  requirement  of  the 
first  clause,  which  makes  actual  presence  for  duty  "  with  a  troop, 
battery,  or  company  "  for  a  specified  portion  of  the  last  preceding  six 
3'ears  the  test  of  general  eligioility  for  detached  ser\ice. 

6.  For  the  reasons  stated,  I  am  of  the  opinion  that  a  captain  or 
lieutenant  of  the  line  who  serves  under  detail  in  the  Ordnance  De- 
partment thereby  accumulates  ineligibility  for  detaclied  service  in 

feneral ;  that  in  determining  Capt.  Ii*elana's  eligibility  to  remain  on 
uty  as  a  student  officer  at  the  Coast  Artillery  School  on  and  after 
December  15, 1912,  and  therefore  away  from  a  company  of  the  Coast 
Ai-tillery  Corps  for  duty  not  of  the  kind  specified  m  the  third  and 
fourth  clauses  of  the  detached-service  provision  of  the  act  of  August 
24, 1912,  the  period  of  his  service  in  the  Ordnance  Department  within 
the  last  preceding  six  years  must  be  taken  into  account,  and  that 
such  service  may  not  be  treated  as  service  with  a  company  of  the 
branch  in  which  he  is  commissioned. 

7.  With  reference  to  the  second  question  raised  by  Capt.  Ireland 
the  following  extract  from  an  earner  opinion  in  which  this  office 
discussed  at  length  the  detached-service  provision  here  under  con- 
sideration is  in  point,  viz : 

"  *  *  *  In  determining  when  officers  who  have  been  withdrawn 
from  the  performance  of  normal  duty  with  a  troop,  battery,  or  com- 
pany, including  those  so  withdrawn  by  the  orders  of  their  immediate 
regimental  or  post  commanders,  may  be  treated  as  again  'actually 
present  for  duty '  with  a  troop,  battery,  or  company,  the  true  rule  is 
that  when  such  an  officer  shall  resume,  pursuant  to  competent  orders, 
such  an  actual  relation  to  a  company  as  will  make  him  available  with- 
out further  orders  to  perform  the  usual  duties  of  his  grade  with 
lespect  to  said  company,  with  the  primary  purpose  of  performing 
them,  and  therefore  stands  able  and  ready  to  perform  them  as  they 
arise  in  the  course  of  military  administration,  he  is  '  actually  present 
for  duty '  with  a  troop,  battery,  or  company  within  the  meaning  of 
the  statute;  and  that  anything  short  oi  this  would  be  only  a  con- 
structive presence  and  not  a  compliance  with  the  proviso.  If  an 
officer  is  not  thus  present  for  duty  with  a  troop,  batteiy,  or  company 
then  he  is  not  actually  present  within  the  terms  or  intendment  of 
the  proviso  if  its  words  are  not  to  be  forced  out  of  their  evident 
meaning.    I  may  add  that  I  find  nothing  in  the  law  which  prevents 
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serve^  which,  as  already  constituted,  is  not  organized;  and  as  al- 
ready constituted  there  is  no  provision  for  the  men  so  enlisted  to 
be  attached  to  any  particular  organization  of  the  Regular  Army.  I 
am  therefore  of  opinion  that  the  men  who  reenlist  or  enlist  in  the 
Army  Beserve  form  a  class  different  from  the  furloughed  soldiers 
in  that  they  are  not  regarded  as  in  any  sense  belonging  to  any  or- 
ganizatiouj  but  simply  to  the  unorganized  Army  Reserve.  I  am*  fur- 
ther of  opinion  that  the  term  "  furloughed  soldiers  "  in  the  seventh 
proviso  refers  only  to  those  whose  enlistments  have  not  yet  expired — 
that  is,  to  those  who  have  been  furloughed  and  transferi-ed  to  the 
Reserve  as  authorized  in  the  second  and  fourth  provisos,  and  does  not 
include  those  who  have  reenlisted  or  enlisted  in  the  Army  Reserve; 
but  the  effect  of  the  following  provisions,  namely,  "  and  any  enlisted 
man  who  shall  have  reenlisted  in  the  Army  Reserve  shall  receive  dur- 
ing such  service  the  additional  pay  now  provided  by  law  for  the 
soldiers  of  his  arm  of  the  service  in  their  second  enlistment  period. 
Upon  reporting  for  duty  and  being  found  phvsically  fit  for  service, 
they  shall  receive  a  sum  equal  to  $5  a  month  for  eacn  month  during 
which  they  shall  have  belonged  to  the  Reserve,  as  well  as  the  actual 
cost  of  transportation  and  subsistence  from  their  homes  to  the  places 
at  which  thej  may  be  ordered  to  report  for  duty  under  such  sum- 
mons,'' is  to  indicate  that  not  onlv  "  furloughed  soldiers  who  belong 
to  the  Reserve  "  but  also  those  who  shall  have  "  reenlisted  "  or  "  en- 
listed^ in  the  Reserve  are  to  be  subjed;  to  be  summoned  bv  the 
President  for  active  duty  "  in  the  event  of  actual  or  threatened  hos- 
tilities •  •  •  when  so  authorized  bv  Congress,"  and  that  when 
so  summoned  all  will  be  under  like  obligation  to  report  and  serve 
in  obedience  to  the  summons. 

5.  In  support  of  these  views  it  may  be  observed  that  the  seventh 
proviso  appears  to  distinguish  between  soldiers  covered  by  the  term 
"  all  furlou^ed  soldiers  who  belong  to  the  Army  Reserve ''  and  those 
who  have  reenlisted  "in  the  Army  Reserve,"  in  that  the  former 
"during  the  continuance  of  their  service  with  such  organizations 
•  •  •  shall  receive  the  pay  and  allowances  authorized  by  law 
for  soldiers  serving  therein,^  and  tliat  the  latter  "  shall  receive  dur- 
ing sudi  service  tne  additional  pay  now  provided  by  law  for  the 
soldiers  of  his  arm  of  the  service  in  their  second  enlistment  period." 
While,  therefore,  the  term  "furloughed  soldiere"  appears  to  be  lim- 
ited to  those  who  have  been  furloughed  to  the  Reserve,  without  dis- 
diarge,  after  three  or  four  years'  service,  the  provision  respecting 
those  who  have  "reenlisted  m  the  Army  Reserve,"  that  they  shall 
receive  ^dttHng  such  service  the  additional  pay  now  provided  by  law 
for  the  soldiers  in  his  arm  of  the  service  in  their  second  enlistment 

Eeriod,"  together  with  the  concluding  sentence  providing  for  a 
ounty  for  members  of  the  Reserve  when  reporting  for  duty  "  under 
such  iummans^'*^  clearly  indicates  a  legislative  intent  that  not  only 
furloughed  soldiers  but  all  the  members  of  the  Army  Reserve  as 
well  ^ould  be  liable  to  be  summoned  under  similar  conditions.  It 
may  be  further  added  that,  while  the  statutory  provision  for  sum- 
moning the  Reserves  is  not  very  definite  and  complete,  the  summon- 
ing of  the  Reserves  depends  upon  future  authority  from  Congress, 
and  such  authority,  when  given,  will  include  all  the  necessary  inci- 
dent powers  to  make  the  Reserve  an  effective  body. 
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and  no  details  to  fill  vacancies  in  the  grade  of  major  in  the  Quarter- 
master Corps  shall  be  made  until  the  number  of  onicers  of  that  grade 
shall  have  been  reduced  by  nine,  and  thereafter  the  number  of  officere 
in  said  grade  shall  not  exceed  forty -eight;  and  no  details  to  fill 
vacancies  in  the  ^ade  of  captain  in  the  Quartermaster  Corps  shall 
be  made  until  after  the  number  of  officers  of  that  grade  shall  be 
reduced  by  twenty-nine,  and  thereafter  the  number  of  officers  of  said 
grade  shall  not  exceed  one  hundred  and  two;  and  whenever  the  sep- 
aration of  a  line  officer  of  any  grade  and  arm  from  the  Quartermaster 
Corps  shall  create  therein  a  vacancy  that,  imder  the  terms  of  this 
proviso,  can  not  be  filled  by  detail,  such  separation  shall  operate  to 
make  a  permanent  reduction  of  one  in  the  total  number  of  officers  of 
said  gi^ade  and  arm  in  the  line  of  the  Army  as  soon  as  such  reduction 
can  be  made  without  depriving  any  officer  of  his  commission: 
*  *  *  And  provided  further^  That  for  the  purpose  of  carrying 
into  effect  the  provisions  of  this  section  the  President  is  hereby  au- 
thorized to  appoint,  by  and  with  the  advice  and  consent  of  the  Senate, 
the  Chief  or  the  Quartermaster  Corps  herein  provided  for  imme- 
diately upon  the  passage  of  this  act,  and  it  shall  be  the  duty  of  the 
said  chier,  under  the  direction  of  the  President  and  the  Secretary 
of  War,  to  put  into  effect  the  provisicms  of  this  section  not  less  than 
sixty  days  after  the  passage  of  this  act" 

3.  From  the  foregoing  it  appears  that  ultimately  the  authorized 
commissioned  strength  or  the  Quartermaster  Corps  in  the  grades  from 
colonel  to  captain,  both  inclusive,  is  to  equal  the  aggregate  commis- 
sioned strength  heretofore  authorized  in  those  grades  for  the  Quar- 
termaster's, subsistence,  and  Pay  Departments,  less  the  following 
reductions,  viz :  Two  colonels,  2  lieutenant  colonels,  8  majors,  and  28 
captains;  and  that  these  reductions  are  to  be  effected  by  tne  cessation 
of  details — details  of  the  class  made  pursuant  to  the  provisions  of 
sections  26  and  27  of  the  act  of  February  2,  1901. 

4.  Concerning  section  3  of  the  act  of  August  24,  1912,  this  office, 
under  date  of  September  3,  1912,  in  an  opinion  which  received  the 
approval  of  the  Acting  Secretary  of  War,  remarked,  in  part,  as 
follows: 

"In  determining  the  point  of  time  at  which  each  of  the  several 
provisions  of  the  section  became  or  may  become  effective,  a  distinction 
IS  to  be  observed  between  provisions  of  a  nature  to  become  effective 
by  mere  operation  of  law  and  those  which  require  affirmative  execu- 
tive or  administrative  action  to  give  them  effect.  Provisions  falling 
in  the  first  class  became  effective  immediately  upon  the  approval  of 
the  act,  while  those  of  the  second  class  may  not  be  placed  m  opera- 
tion until  60  days  after  the  approval  of  the  act,  except  in  so  far  as 
the  final  proviso  of  the  section  requires  or  authorizes  executive  action 
prior  to  the  expiration  of  the  60-day  period.     *     *     *  "     (64r-250.) 

In  the  same  opinion  the  proviso  requiring  the  temporary  cessation 
of  details  in  order  to  effect  the  reductions  mentioned  above  was  dis- 
cussed in  the  following  terms : 

"*  *  *  While  it  is  true  that  the  occurrence  of  vacancies  might 
be  hastened  by  executive  action,  the  number  of  vacancies  necessary 
to  effect  the  prescribed  reduction  is  bound  to  develop  in  the  course 
of  time  by  reason  of  expirations  of  the  statutory  term  of  service  un- 
der detail  in  a  staff  corps  or  department,  retirements  by  operation 
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Quartermaster  Corps  no  detail,  either  to  the  old  department  or  to 
the  new  corps,  can  be  made  until  the  required  reductions  shall  have 
been  accomplished.  The  result  is  that  the  officer  so  relieved  becomes 
a  supernumerary  officer  in  the  branch  and  grade  in  which  he  is  com- 
missioned ;  and  imder  the  terms  of  the  last  sentence  of  section  27  of 
the  act  of  February  2,  1901,  promotions  to  that  grade  and  branch 
must  cease  imtil  the  number  of  officers  therein  has  been  reduced  to 
the  number  authorized  by  law.  As  the  prohibition  against  making 
details  became  efTective  on  August  24,  1912,  the  concluding  provision 
of  section  27  of  the  act  of  February  2,  1901,  became  automatically 
operative  at  the  same  time  in  respect  of  all  cases  arising  through  the 
relief  of  officers  who  have  been  under  detail  in  one  of  the  three 
departments  merged  into  the  new  corps  and  who  can  not  be  replaced 
by  means  of  new  details  until  the  prescribed  reductions  shall  have 
been  effected. 

8.  By  way  of  specific  answer  to  the  question  presented  in  the 
memorandum  referred  to  in  paragraph  1  hereof,  I  have  to  say  that 
in  my  opinion  that  part  of  section  3  of  the  act  of  Auffust  24,  1912, 
which  requires  the  absorption  of  a  certain  number  of  officers  ren- 
dered surplus  by  the  merging  of  the  Quartermaster's,  Subsistence, 
and  Pay  Departments  into  the  Quartermaster  Corps  became  effective 
on  the  date  of  the  approval  of  the  act — that  is,  on  August  24, 1912. 

E.  H.  Crowder, 
Judge  Advocate  Generdk 

[Second  indoraement.] 

Wak  Depaktment, 
Judge  Advocate  General's  Office, 

October  16,  1916. 
To  Thb  ADJtJTANT  General: 

1.  In  the  foregoing  letter,  dated  October  10,  1912,  the  Chief  of  the 
Quartermaster  Corps  requests  information  "As  to  the  proper  pro- 
cedure in  filling  vacancies  in  the  position  of  quartermaster  sergeant 
after  November  1,  the  date  fixed  for  the  consolidation  of  the  Quarter- 
master's, Subsistence,  and  Pay  Departments  to  become  effective." 

2.  The  consolidation  thus  referred  to  is  prescribed  by  section  3  of 
the  Army  appropriation  act  of  August  24,  1912  (Public,  No.  338). 
That  section,  in  so  far  as  it  is  material  to  the  present  inquiry,  reads 
as  follows: 

"  That  the  office  establishments  of  the  Quartermaster  General,  the 
Commissary  General,  and  the  Paymaster  General  of  the  Army  are 
hereby  consolidated  and  shall  hereafter  constitute  a  single  bureau 
of  the  War  Department,  which  shall  be  known  as  the  Quartermaster 
Corps,  and  of  which  the  Chief  of  the  Quartermaster  Corps  created  by 
this  act  shall  be  the  head.  The  Quartermaster's,  Subsistence,  and 
Pay  Departments  of  the  Army  are  hereby  consolidated  into  and 
shall  hereafter  be  known  as  the  Quartermaster  Corps  of  the  Army. 
*  *  *  The  noncommissioned  officers  now  known  as  post  quarter- 
master sergeants  and  post  commissary  sergeants  shall  hereafter  be 
known  as  quartermaster  sergeants;  *  ♦  ♦  and  each  of  said  non- 
conunisisoned  officers  *  *  *  shall  continue  to  have  the  pay, 
allowances,  rights,  and  privileges  now  allowed  him  by  law :    ♦    •    ♦ 
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General  Staff  Corps,  analogous  in  all  respects  to  that  of  similar 
previous  legislation  in  the  case  of  the  Chief  of  Coast  Artillery,  the 
reasoning  advanced  in  the  above  discussion  in  the  case  of  the  latter 
oflBicer  is  equally  applicable  and  controlling  in  considering  the  rela- 
tion of  the  Chief  of  the  Militia  Division  to  the  General  Staff  Corps. 
So,  too,  in  considering  the  question  as  respects  both  officers,  I  can  not 
disregard  the  fact,  which  strengthens  both  cases,  that  Congress  eight 
years  after  having  made  the  Chief  of  Coast  Artillery,  as  such,  an 
additional  member  of  the  General  Staff  Corps  created  and  for  similar 
reasons  another  additional  member  of  that  corps  by  virtue  of  his 
office,  which  fact,  coupled  with  the  presumption  in  favor  of  the  con- 
tinuance of  a  relation  once  legislatively  established,  furnishes  strong 
assurance  in  both  cases  of  a  meed  legislative  intention  and  policy. 

11.  I  am  satisfied,  in  view  of  the  reasons  hereinbefore  advanced, 
that  by  fair  construction  some  office  and  fimction  can  be  assignea 
to  the  statutes  providing  that  the  two  officers  in  question  shaU  be 
additional  members  of  the  General  Staff  Corps,  as  well  as  to  the 
recent  section  in  question  prescribing  the  constitution  of  said  corps, 
without' derogation  from  any  of  them.  The  purpose  of  the  former 
I  have  already  sufficiently  indicated,  and  the  purpose  of  the  latter 
is,  by  reducing  the  detailed  members  of  the  General  Staff  Corps, 
to  render  the  officers  thus  relieved  available  for  service  where,  as 
Congress  deemed,  they  will  be  of  greater  use.  Under  such  circum- 
stances all  the  statutes  must  stand. 

12.  I  therefore  conclude  that  the  provisions  of  section  5  of  the  act 
approved  August  24,  1912,  making  appropriations  for  the  support 
of  the  Army  for  the  present  fiscal  year,  do  not  affect  the  relations  of 
the  Chief  of  Coast  Artillery  and  the  Chief  of  the  Division  of  Militia 
Affairs  to  the  General  Staff  Corps,  and  that  each  of  these  function- 
aries still  is,  by  virtue  of  his  office,  an  additional  member  of  that 
coi3)s.    The  question  submitted  is  answered  accordingly. 

E.  H.  Crowder, 
Judge  Advocate  General. 
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Upon  reporting  for  duty,  and  being  found  physically  fit  for  service, 
they  shall  receive  a  sum  equal  to  five  dollars  per  month  for  each 
month  during  which  they  shall  have  belonged  to  the  Reserve,  as 
well  as  the  actual  cost  of  transportation  and  subsistence  from  their 
homes  to  the  places  at  which  they  may  be  ordered  to  report  for  duty 
under  such  summons." 

Held^  (1)  That  the  fourth  proviso  in  section  2  of  the  act  of  August 
24,  1912,  «/pra,  is  to  be  regarded  as  only  a  partial  definition  of  the 
"Army  Reserve,"  and  that  the  section  as  a  whole  indicates  that  the 
Army  Reserve  includes,  along  with  soldiers  furloughed  at  the  end 
of  four  years,  soldiers  furloughed  on  their  own  applications  at  the 
end  of  three  years,  together  with  men  who  reenlist  or  enlist  in  the 
Army  Reserve  as  authorized  in  said  section ; 

(2)  That  the  men  who  enlist  or  reenlist  in  the  Army  Reserve  form 
a  class  different  from  the  Army  Reserve  composed  of  furloughed 
soldiers  only  in  respect  of  the  fact  that  the  former  do  not  enter 
the  Reserve  bj  way  of  furlough  from  particular  organizations,  and 
that  the  provision  for  their  pay  when  summoned  for  active  duty  is 
somewhat  different  from  that  of  soldiers  furloughed  to  the  Army 
Reserve,  but  that  all  members  of  the  Reserve  are  under  the  same 
obligation  to  report  for  service  when  summoned  by  the  President^ 
in  the  event  of  actual  or  threatened  hostilities,  when  so  authorizea 
by  Congress. 

(34-050,  J.  A.  a,  Oct.  1,  1912.) 


ASMY  BESEBVE:  Bight  to  vote;  amenability  to  trial  by  courts-martial. 

With  reference  to  the  following  questions,  viz : 

"(1)  Do  members  of  the  Army  Reserve  who  return  to  their  legal 
residences  have  a  right  to  vote  in  those  States  that  by  their  constitu- 
tion deny  this  right  to  members  of  the  U.  S.  Armv  or  Navy  ?  " 

"  (2)  Are  members  of  the  Army  Reserve  amenaole  to  trial  by  court- 
martial  for  any  military  offenses  committed  by  them  while  in  Re- 
serve and  not  recalled  to  the  colors  ?  " 

Held^  that  as  soldiers  furloughed  to,  or  enlisted  or  reenlisted  in, 
the  Army  Reserve  established  by  section  2  of  the  act  of  August  24. 
1912  (37  Stat.,  590),  belong  to  and  constitute  part  of  the  Army  or 
the  United  States,  even  though  they  have  not  been  summoned  for 
active  service,  the  first  question  should  be  answered  in  the  negative 
and  the  second  in  the  affirmative. 

(86^220,  J.  A.  G.,  Nov.  26,  1912.) 


CLEBKS  AND  EMPLOYEES:   Civil  service;  removal  of  a  person  in  the 
classified  service  on  written  charges. 

Charges  of  turning  in  defective  work  and  violating  the  rules  were 
made  against  a  seamstress  at  a  quartermaster  depot,  to  which  she 
made  reply.  The  Chief  of  the  Quartermaster  Corps  having  decided 
that  the  evidence  was  not  sufficient  to  warrant  a  discharge,  the  pa- 
pers were  again  submitted  with  additional  affidavits  supporting  the 
charges  and  findings  of  the  depot  council  that  her  discharge  should 
be  recommended.    Section  6  of  the  act  of  August  24, 1912  (87  Stat, 
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CIiEBKS  AND  EMPLOYEES:  Transfer  and  payment  of  from  lump-sum 
appropriation. 

It  was  proposed  to  transfer  a  clerk  at  $1,200  from  the  office  of  the 
Chief  of  Engineers,  War  Department,  to  the  Engineer  Department 
at  Large  and  pay  him  a  salary  of  $1,500  from  lump-sum  appropria- 
tions, the  clerk  to  be  stationed  at  Washington,  D^  C.,  and  his  duties 
to  be  essentially  different  from  those  he  was  already  performing. 
Section  7  of  the  general  deficiency  act  of  August  26,  1912  (37  Stat., 
626),  provides,  inter  aUa: 

"  Nor  shall  any  person  employed  at  a  specific  salary  be  hereafter 
transferred  and  hereafter  paid  from  a  Ixmip-sum  appropriation,  a 
rate  of  compensation  greater  than  such  specific  salary." 

Held^  that  the  proposed  transfer  and  appointment  would,  in 
effect,  be  a  transfer  at  the  salary  now  received  and  an  advance  in 
compensation  in  violation  of  said  act,  and  that  the  same  could  not 
lawfully  be  made.    19  Comp.  Dec.,  163. 

(5-075,  J.  A.  G.,  Nov.  9,  1912.) 


CIiOTHINa   AIiIjOWANGE:  Changre   of    initial    aUowance   durlnfir    enlist- 
ment. 

A  soldier  enlisted  May  12,  1912.  for  three  years  and  was  credited 
with  the  initial  allowance  for  clotning  in  force  at  the  time.  In  esti- 
mating this  initial  allowance  the  value  of  an  overcoat  was  taken 
into  consideration.  On  July  1,  1912,  the  issue  of  overcoats  as  a  part 
of  a  soldier's  clothing  allowance  was  discontinued,  and  such  articles 
were  thereafter  issued  on  company  and  detachment  commanders' 
receipts  for  the  use  of  the  soloiers.  The  initial  allowance  was  at 
the  same  time  reduced.  This  soldier  did  not  draw  an  overcoat  and 
one  was  issued  for  his  use.  Paragraph  1176,  Army  Regulations, 
1910,  provides  that  the  initial  allowance  for  clothing  is  not  considered 
as  earned  until  the  soldier  has  been  in  service  for  six  months. 

Held^  that  this  soldier  should  be  credited  on  his  initial  clothing 
allowance  at  the  rate  in  force  at  the  time  of  his  enlistment,  and  that 
such  credit  should  remain  notwithstanding  the  initial  allowance 
was  subsequently  reduced  before  the  expiration  of  the  six  months' 
period.    C.  27637. 

(72-420,  J.  A.  G.,  Nov.  25,  1912.) 


GIfOTHING-   AI«LOWANGB:  Title  to   clothing   issued   to   soldier  while   in 
the  service  and  that  retained  by  him  after  discharge. 

The  law  provides  that  the  President  shall  prescribe  the  quantity 
and  kind  oi  clothing  which  shall  annually  be  issued  to  the  troops  of 
the  United  States  (sec.  1296,  Rev.  Stat.)  and  this  is  done  by  the  issue 
of  tables  from  time  to  time  showing  the  articles  which  shall  be  issued 
and  the  values  thereof.  When  the  soldier  is  discharged  from  the 
service  his  clothing  account  is  adjusted  pursuant  to  sections  1302 
and  1808,  Revised  Statutes,  and  he  is  charged  in  cash  with  the  value 
of  the  clothing  overdrawn  and  paid  in  cash  the  difference  in  value 
between  the  amount  allowed  ana  the  amount  drawn. 
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statute;  that  the  changes  in  the  status  and  stations  of  officers  neces- 
sary to  meet  the  requirements  of  the  proviso  must  be  ordered  so  as 
to  become  effective  on  or  before  December  15,  1912;  and  that  on 
and  after  that  date  the  penalty  clause  of  the  proviso  will  be  operative 
against  any  officer  responsible  for  its  nonenforcement. 
(6-124,  J.  A.  G.,  Sept  16, 1912.) 


DST ACHED  SEBVICE:  Duty  status;  detail  as  professor  of  military  science 
and  tactics,  and  assumption  of  active  duty  while  on  leave  of  absence. 

Section  1225,  Revised  Statutes,  provides  that — 

"The  Pfe^dent  may,  upon  the  application  of  any  established 
college  or  university  within  the  United  States,  havmg  capacity  to 
educate,  at  the  same  time,  not  less  than  one  hundred  and  fifty  male 
students,  detail  an  officer  of  the  Army  to  act  as  president,  superin- 
tendent, or  professor  thereof :     *     *     *.^ 

Said  section  was  amended  by  the  act  of  November  3, 1893  (28  Stat.» 
7),  which  provided  that — 

"  No  officer  shall  be  thus  detailed  who  has  not  had  five  years'  serv- 
ice in  the  Armv  and  no  detail  to  such  dutv  shall  extend  for  more 
than  four  years." 

An  officer  who  had  not  had  sufficient  commissioned  service  to  ren- 
der him  available  for  detail  as  professor  of  military  science  and  tac- 
tics irnder  the  provisions  of  said  section,  as  amended,  applied  for 
leave  with  permission  to  report  to  the  president  of  the  university  to 
which  he  sought  to  be  detailed  as  soon  as  the  position  should  become 
vacant,  and  with  the  purpose  of  performing  the  duties  thereof  while 
on  leave,  and  of  entering  upon  the  duties  of  the  position  under  a 
regular  detail  thereto,  after  the  expiration  of  his  leave  when  he  would 
have  had  sufficient  commissioned  service  to  permit  his  detail.  Heldy 
that  when  an  officer  on  leave  enters  upon  the  actual  performance  of 
military  duties,  with  the  permission  of  the  War  Department,  he 
thereby  relinquishes  his  leaAe  and  enters  upon  a  dutv  status,  and  that 
to  permit  a  leave  to  be  taken  for  this  purpose  woulc^  be  to  grant  per- 
mission to  do  by  indirection  what  could  not  lawfully  l>e  done  directly. 
Adrhed^  therefore,  that  the  leave  requested  for  the  purpose  ex- 
pressed, and  the  permission  requested  in  connection  therewith,  be  not 
granted. 

(2-100,  J.  A.  G.,  Nov.  25, 1912.) 


DETACHED  SEBVICE:  Duty  status;  mine  planter;  status  of  an  officer 
comxnandingr  same  with  respect  to  his  being:  actually  present  for  duty 
with  his  company. 

A  mine  planter  exists  for  the  purpose  of  giving  expert  instruction 
in  mine  service.  The  commanci  consists  of  a  commanding  officer 
assigned  thereto  by  the  War  Department,  a  detachment  of  men 
chosen  from  one  or  more  companies  for  their  aptitude  and  efficiency 
in  the  duties  required  of  them,  a  crew  of  civilian  employees,  the  ves- 
sel, and  the  materiel.  The  duty  of  such  command  is  to  render 
expert  or  sj^cial  instruction  in  mine  service  to  the  various  Coast 
Artillery  commands  which  it  may  visit  in  the  several  Artillery  "dis- 
tricts as  required  by  orders.    The  command  of  a  mine  planter  serv- 
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On  April  15,  1861,  the  President  called  forth,  for  three  months, 
75,000  of  the  militia  of  the  several  States..  May  1,  1861,  may  be 
presumed  to  be  the  date  when  Pennsylvania's  quota  reported  at  the 
rendezvous.  It  appears  that  the  number  so  reporting  exceeded  the 
quota,  that  the  governor  retained  the  excess  and  organized  them 
into  additional  companies,  and  that  this  soldier  "joined"'  one  of 
such  companies  on  that  date.  On  May  15,  1861,  the  State  provided 
by  law  for  the  organization  of  a  reserve  corps  composed  of  these 
additional  companies,  the  members  of  which  wei*e  required  to  be 
enlisted  in  the  service  of  the  State  for  a  period  not  to  exceed  three 
years  or  during  the  war,  unless  sooner  discharged,  and  were  liable 
to  be  called  into  the  service  of  the  United  States.  The  soldier  with 
others  of  his  company  went  into  camp  of  instruction  at  Camp 
Wright,  Pa.,  on  June  15,  1861,  and  was  sworn  and  mustered  into 
the  service  of  the  State  June  21  following.  The  corps  as  organized 
was  tendered  to  the  General  Government  but  was  refused  for  the 
reason,  among  others,  that  the  governor  insisted  upon  the  acceptance 
of  the  whole  corps  with  its  major  general  and  staff  officers.  Finally, 
in  response  to  a  a  request  from  the  Secretary  of  War  dated  July  13, 
1861,  the  company  on  July  21,  1861^  left  the  camp  to  which  it  had 
been  ordered  oy  the  State  authorities  and  proceeded  to  Washing- 
ton^  D.  C,  where  it  arrived  on  July  23,  and  was  mustered  into  the 
United  States  service  as  stated.    Under  these  conditions  it  is  held — 

1.  That  where  the  rolls  of  a  company  are  conflicting  as  to  date 
of  a  soldier's  enrollment,  the  circum^ances  attending  the  enrollment 
of  the  organization  to  which  he  belonged,  including  the  date  when 
he  was  taken  up  by  the  United  States  for  payment,  will  be  taken 
into  consideration  in  determining  the  true  date  of  enrollment. 

2.  Where,  during  the  Civil  A\ar-  forces  were  raised  by  the  State 
for  its  ownpurposes  and  for  the  additional  purpose  of  meeting  calls 
from  the  Federal  Government  should  they  be  made,  such  forces, 
if  subsequently  called  for  and  accepted  by  the  United  States,  should 
be  regarded  as  having  been  enrolled  for  the  United  States  service 
from  the  date  when  they  proceeded  to  comply  with  the  call. 

3.  That  the  soldier  in  tnis  case  should  be  regarded  as  enrolled  for 
the  United  States  service  from  July  21,  1861,  inclusive,  when  his 
conipany  proceeded  to  comply  with  the  call  of  the  Secretary  of  War 
of  July  13,  1861,  from  whicK  date  inclusive  the  soldier  was  paid  by 
the  United  States. 

(98-111,  J.  A.  G.,  Nov.  12,  1912.) 


FOBAGE  ALLOWANCE:  For  extra  horse  for  officer  while  attending  riding 
school  abroad. 

A  second  lieutenant  who  had  been  detailed  to  take  a  course  of  in- 
struction for  one  vear  at  the  Imperial  Kiding  School  in  Germany^ 
requested  to  be  allowed  to  draw  forage  and  other  allowances  for 
three  mounts,  he  having  been  requii'ed  to  express  his  intention  of 
providing  himself  with  three  serviceable  mounts  prior  to  his  being 
ordered  to  said  station.  Held,,  that  under  existing  law  forage  can 
not  be  allowed  for  more  than  two  mounts  in  this  case,  beino^  the 
number  for  which  forage  can  be  issued  as  prescribed  bv  section  8 
of  the  act  of  June  18,  1878  (20  Stat.,  150). 

(72-351,  J.  A.  G.,  Nov.  16,  1912.) 
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Section  4  prescribes  as  a  restriction  on  "  private  stations ''  that  no 
such  station  ''shall  use  a  transmitting  wave  length  exceeding  two 
hundred  meters,  or  a  transformer  input  exceeding  one  kilowatt,  ex- 
cept by  special  authority  of  the  Secretary  of  Commerce  and  Labor 
contained  in  the  license  of  the  station/' 

The  radio  sets  supplied  to  the  militia  by  the  War  Department  have 
a  wave  length  of  alx)ut  600  meters,  and  it  is  desired  to  install  a  per- 
manent station  for  the  signal  corps  of  the  Ohio  State  militia  with 
power  in  excess  of  one  kilowatt.  Held^  having  in  view  the  powers 
vested  in  Congress  over  the  militia  of  the  States  and  the  legislation 
of  Congress  relating  to  that  subject,  that  radio  stations  for  the  in- 
struction of  the  militia  should  not  be  regarded  as  "  private  stations," 
but  as  stations  oi>€rated  "  on  behalf  of  the  Government  of  the  United 
States  "  within  the  meaning  of  the  proviso  to  section  1  of  said  act. 

(58-950,  J.  A.  G.,  Oct.  12, 1912.) 


MOUNTED  S£BVIC£:  Supplyinir  mounts  to  officers  below  the  grade   of 
major  while  serving  abroad  on  duty  requiring  mounts. 

Two  captains  of  Coast  Artillery  were  serving  under  assignment 
with  French  regiments  which  required  that  officers  serving  therewith 
should  be  mounted,  and  the  question  arose  as  to  whether  mounts 
might  not  lawfully  be  provided  for  them  while  under  such  assign- 
ment. It  was  not  deemed  advisable  by  the  Government  to  transport 
the  mounts  provided  by  these  officers  to  the  places  where  they  were 
serving. 

By  the  act  of  May  11,  1908  (35  Stat.,  108),  the  United  States  en- 
gages to  furnish  mounts  to  all  officers  below  the  grade  of  major  re- 
quired to  be  mounted,  but  it  is  provided  that  if  such  officers  furnish 
their  own  mounts  they  shall  receive  additional  pay.  The  act  of 
August  24,  1912  (37  Stat.,  581),  also  proWdes  for  the  purchase  of 
horses  "  for  remounts  of  officers  entitled  to  public  mounts,"  with  the 
proviso  that  the  number  of  horses  purchased,  with  the  number  on 
hand,  "  shall  be  limited  to  the  actual  needs  of  the  mounted  ser\'ice." 

II eld ^  that  under  the  conditions  here  stated  the  Government  might 
lawfully  provide  mounts  for  the  officers  in  question  if  their  duties 
required  them  to  be  mounted. 

(<U-011,  J.  A.  G.,  Dec.  21, 1912.) 


NEGOTIABLE  INSTRUMENTS:  Payment  of  stolen  check  when  indorsed 
in  blank  and  in  the  hands  of  an  innocent  purchaser. 

An  officer's  official  pay  check  was  indorsed  in  blank  and  delivered 
to  another  officer  in  payment  of  an  accoimt,  and  without  further  in- 
dorsement was  stolen  and  subsequently  discounted  by  an  innocent  pur- 
chaser. Held^  that  the  check  so  indorsed  became  available  for  trans- 
fer by  anyone  into  whose  hands  it  might  fall,  and  that  an  innocent 
purchaser  taking  the  paper  in  good  faith  in  the  ordinary  course  of 
business  would  obtain  a  good  title  thereto,  notwithstanding  it  might 
have  been  stolen  from  the  real  owner. 

(52-011,  J.  A.  G..  Oct.  5, 1912.) 
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such  officers  of  the  Quartermaster  Corps  as  the  Secretary  of  War 
may  designate  for  that  purpose.  Held^  that  the  consolidation  of  said 
departments  into  a  single  corps  and  the  changing  of  the  designation 
of  said  sergeants  to  that  of  quartermaster  sergeant  did  not  repeal  the 
requirements  regarding  the  appointment  of  said  sergeants,  respec- 
tively, and  that  in  filling  the  position  of  quartermaster  sergeant  in 
the  consolidated  corps  the  requirements  of  both  of  said  statutes  with 
respect  to  the  qualincations  and  methods  of  selection  should  be  ob- 
served, adopting  the  higher  qualifications  and  observing  the  more 
restricted  field  of  selection  wnen  the  two  statutes  contain  different 
provisions  upon  the  subject. 
(6-224,  J.  A.  G.,  Oct.  16,  1912.) 


TBAVEL  AIXOWANCES:  To  discharged  soldiers;   commutation  of  sub- 
sistence to  place  of  enlistment;  tlirough  transportation. 

The  Army  appropriation  act  of  August  24,  1912  (37  Stat.,  576), 
provides  "  for  travel  allowance  to  enlisted  men  on  discharge,"  adding 
the  proviso  that — 

"  Hereafter  when  an  enlisted  man  is  discharged  from  the  service, 
except  by  way  of  punishment  for  an  offense,  he  shall  be  entitled  to 
transportation  in  kind  and  subsistence,  from  the  place  of  his  dis- 
charge to  the  place  of  his  enlistment,  or  to  such  other  place  within 
the  continental  limits  of  the  United  States  as  he  may  select,  to  which 
the  distance  is  no  greater  than  from  the  place  of  discharge  to  place 
of  enlistment." 

Held,  that  the  Government  is  not  limited  to  furnishing  subsistence 
in  kind  but  may  commute  the  same  at  the  rate  of  three  meals  for 
each  24  hours'  travel  at  a  certain  rate  per  meal  (Dec.  Comp.  of  the 
T^^eas.,  Oct.  12,  1912).  Held  furtJier^  that  the  Government  is  bound 
to  furnish  transportation  in  kind  to  the  place  to  which  the  discharged 
soldier  is  entitled  to  be  transported,  if  upon  some  public  line  of 
transportation,  although  it  maj^  not  be  possible  to  secure  through 
transportation  at  the  place  of  discharge  from  such  place  to  the  place 
of  destination. 

(94-330,  J.  A.  G.,  Nov.  22,  1912.) 


TBAVEL  ALLOWANCES :  To  discharged  soldiers ;  transportation  and  sub- 
sistence to  place  of  enUstment. 

The  act  of  August  24,  1912  (37  Stat.,  576),  provides  that  an  en- 
listed man  discharged,  except  by  way  of  punishment  for  an  offense, 
shall  be  entitled  to  transportation  in  kind  and  subsistence  from  the 
place  of  discharge  to  the  place  of  his  enlistment,  or — 

"  To  such  other  place  within  the  continental  limits  of  the  United 
States  as  he  may  select,  to  which  the  distance  is  no  greater  than  from 
theplace  of  discharge  to  place  of  enlistment." 

Eteld^  that  such  transportation  and  subsistence  must  be  furnished 
without  regard  to  the  cost,  but  that  the  Government  is  not  called 
upon  to  furnish  transportation  to  points  reached  only  by  private 
conveyances,  and  the  statute  is  satisfied  by  furnishing  the  same  to 
spme  place  upon  a  line  of  public  transportation  nearest  to  the  place 
selected  by  the  soldier. 

(94-332,  J.  A,  G.,  Oct.  28, 1912.) 
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Ileld^  that  the  law  nowhere  makes  provision  for  the  family  of  an 
officer  separately  and  apart  from  the  officer,  and  that  payments  for 
heat  and  light  furnished  as  the  allowance  of  officers  absent  on  tem- 
porary duty  or  on  leave  and  supplied  to  their  families  at  places 
other  than  their  regular  stations  can  not  be  allowed. 

(Asst.  Comp.  of  the  Treas.,  Oct.  28,  1912.) 


TAXATION:  Duty,  under  the  Philippine  tariff,  on  Jute  ba^s  used  as  con- 
tainers of  United  States  property. 

The  Quartermaster's  Department  shipped  from  the  United  States 
to  the  depot  quartermaster  in  the  Phihppines  a  quantity  of  oats  in 
jute  bags  for  the  use  of  the  Army.  These  oats  were  grown  in  the 
United  States,  but  the  bags  in  which  they  were  contained  had  been 
manufactured  in  the  United  States  from  imported  raw  material 
and  a  drawback  of  the  duties  assessed  thereon  had  been  allowed  under 
the  general  customs  tariff  laws  of  the  United  States.  The  Philip- 
pine Government  claimed  that  duty  should  be  paid  on  the  bags 
containing  the  shipment  of  oats  at  the  rate  of  2  cents  each  under  the 
Philippine  tariflf  act  of  August  5, 1909  (36  Stat.,  130),  which,  unlike 
the  preceding  act  of  March  3,  1905  (33  Stat.,  974),  omits  to  include 
in  its  free  list  supplies  imported  by  the  United  States  Government 
for  its  use.    Section  8  of  said  act  of  1909  provides  (p.  137) — 

"  That  the  rates  of  duties  to  be  collected  on  articles,  goods,  wares, 
or  merchandise  *  *  *  going  into  said  islands  from  the  United 
States  or  any  of  its  possessions  except  as  otherwise  provided  in  this 
act.  shall  be  as  follows:     *     *     * 

"  Gunny  sacks,  each  two  cents"  (idern^  p.  150.) 

Exceptions  to  the  payment  of  duty  are  made  in  said  act  as  fol- 
lows : 

"  No  duties  shall  be  assessed  on  account  of  the  usual  coverings  or 
holdings  of  articles,  goods,  wares,  or  merchandise  dutiable  otherwise 
than  (id  vaXoTem^  nor  those  free  of  duty,  except  as  in  this  act  ex- 
pressly provided."     (Rule  13  (K)^  sec.  2,  iefcm,  p.  135.) 

"The  following  articles  shall  be  free  of  duty  upon  the  importa- 
tion thereof  into  the  Philippine  Islands  upon  compliance  with  regu- 
lations which  shall  be  prescribed  in  accord  with  the  provisions  of 
each  paragraph.     *     *     * 

"  351.  Coverings  and  holdings  of  articles,  goods,  wares,  and  mer- 
chandise (usual),  except  as  expressly  provided."  (Sec.  11,  idem^  pp. 
172,  173.) 

"  That  all  articles,  except  rice,  the  growth,  product,  or  manufac- 
ture of  the  United  States  and  its  possessions,  to  which  the  customs 
tariff  in  force  in  the  United  States  is  applied  and  upon  which  no 
drawback  of  customs  duties  has  been  allowed  therein,  going  into  the 
Philippine  Islands  shall  hereafter  be  admitted  therein  free  of  cus- 
toms duty  when  the  same  are  shipped  directly  from  the  country  of 
origin  to  the  country  of  destination."     (Sec.  12,  idein^  p.  173.) 

Held^  that  the  exceptions  mentioned  in  said  rule  13  \li)  in  section 
2  and  in  section  11  do  not  apply  to  the  usual  coverings  which  the 
act  expressly  makes  dutiable,  and  therefore  do  not  apply  to  gunny 
sacks  which  are  specifically  made  dutiable;  and  that  as  a  drawback 
of  the  customs  duty  had  been  allowed  in  the  United  States  ow  tk^ 
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Upon  consideration  of  the  question  as  to  whether  persons  em- 
ployed upon  a  dredge  employed  in  Government  work  should  be  con- 
sidered as  *'  laborers  or  mechanics  "  within  the  meaning  of  the  law, 
and  also  as  to  whether  cases  where  contractors  had  required  or  per- 
mitted such  persons  to  labor  more  than  eight  hours  in  any  one  calen- 
dar day  should  be  reported  in  pursuance  of  the  act.  Held^  that  by 
the  established  rule  of  the  Federal  courts  all  persons  regularly  em- 
ployed upon  a  dredge  to  assist  in  its  operations  as  such  are  seamen 
and  not  "  laborers  or  mechanics,"  and  tnat  the  nature  of  their  duties 
makes  no  difference  in  the  rule.  See  Eastern  Dredging  Co.  v.  United 
States^  206  U.  S.,  246,  258,  et  seq.  Held  further^  that  the  act  of  June 
19,  1912,  should  receive  the  same  construction  as  that  given  in  said 
decision  to  the  act  of  August  1,  1892,  and  that  the  laborers  and  me- 
chanics therein  mentioned  do  not  include  laborers  upon  dredges, 
which  latter  are  to  be  classed  as  seamen,  who  do  not  come  within 
the  operation  of  the  law.    It  will  not  be  necessary,  therefore,  to  re- 

Sort  the  cases  of  any  persons  working  upon  dredges  more  than  eight 
ours  a  day  when  engaged  upon  dredging  work  under  a  Government 
C-On  tract 

(Atty!  Gen.,  Nov.  27,  1912.) 


EIGHT-HOXJB  LAW:  Work  contemplated  by  the  contract;  contracts  for  the 
purchase  of  projectiles  and  smokeless  powder. 

The  Secretary  of  the  Navy  requested  an  opinion  as  to  whether 
section  1  of  the  act  of  June  19,  1912  (37  Stat.,  137),  contemplates 
that  laborers  and  mechanics  shall  not  be  required  nor  permitted  to 
work  more  than  eight  hours  a  day  on  work  generally,  or  only  said 
length  of  time  daily  upon  work  contemplated  by  the  Government 
contract;  that  is,  whether  a  mechanic,  after  working  eight  hours  in 
one  calendar  day  upon  work  covered  by  a  Government  contract,  may 
not,  without  violating  the  eight-hour  restriction,  labor  for  a  further 
period  upon  work  which  the  Government  contractor  may  be  doing 
for  private  parties  or  for  the  Government  under  another  contract. 
An  opinion  was  further  desired  as  to  whether  the  law  included  work 
other  than  that  directly  contemplated  by  the  contract,  such  as  work 
in  the  production  and  segregation  of  the  materials  required,  or  in  the 
operation  of  a  plant  used  in  the  work  of  the  contract;  also,  whether 
the  law  applied  to  contracts  for  the  purchase  of  projectiles  and 
smokeless  powder,  it  being  stated  that  there  is  no  sale  in  this  country 
for  such  articles  except  to  the  Government,  that  projectiles  are  deliv- 
ered to  the  Government  in  the  shape  of  finished,  treated  forgings 
which  are  to  be  fused  and  loaded  to  place  them  in  a  condition  for 
service,  and  that  the  Government  manufactures  regularly  a  large 
proportion  of  the  smokeless  powder  used  by  it. 

Held^  (1)  that  the  eight-hour  workday  restriction  of  the  act  of 
June  19,  1912,  known  as  the  eight-hour  law,  applies  only  to  work 
contemplated  by  the  contract — that  is,  work  directly  and  proximately 
in  view  of  the  contract  as  specifically  appropriated  and  destined  for 
the  Government  use:  (2)  that  contracts  for  the  purchase  of  pro- 
jectiles are  not  excepted  from  the  operation  of  the  eight-hour  restric- 
tion under  the  term  "supplies"  or  "materials  or  articles  as  may 
usually  be  bought  in  open  market,"  which  latter  are  in  terms  ex- 
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OPINIONS  OF  THE  JUDGE  ADVOCATE  OENEEAL. 
BONDS:  Of  gruaranty;  release  of  sureties  by  modification  of  contract. 

A  contract  provided  for  the  manufacture  and  delivery  of  a  certain 
quantitv  of  single-conductor  intermediate  cable.  The  specifications 
and  aavertisement  imder  which  the  contract  was  let  formed  a 
part  of  the  contract,  and  prohibited  the  use,  inter  aZia^  of  ozokerite 
in  the  manufacture  of  the  cable.  After  the  greater  portion  of  the 
cable  had  been  delivered,  permission  was  requested  to  use  ozokerite 
in  the  compound  to  be  put  into  the  cable.  Two  bonds  were  given,  one 
covering  a  guaranty  of  the  cable  for  three  .years  "  against  all  defects 
of  material  and  workmanship,"  and  the  other  guaranteeing  the  faith- 
ful fulfillment  of  the  contract.  IfelrJ^  that  to  grant  the  permission 
requested  would  amoimt  to  a  substantial  modification  of  the  contract 
and  would  release  the  sureties  on  both  bonds.  Advised^  therefore,  if 
it  be  desired  to  grant  the  permission  requested,  that  a  supplemental 
contract  be  made  modifying  the  original  contract  so  as  to  grant  such 
permission,  and  that  the  assent  to  such  modification  be  obtained  from 
the  sureties  on  both  bonds. 

(12-331,  J.  A.  G.,  Jan.  16,  1913.) 


BUBEAU  OF  INSTTLAB  APFAIBS:   Appointment  of  officer  as  chief. 

Section  5  of  the  act  of  August  24,  1912  (37  Stat.,  594),  provides  in 
general  that,  except  where  otherwise  specially  provided,  when  an 
officer  shall,  under  the  provisions  of  section  26  of  the  act  of  February 
2, 1901, "  be  appointed  to  an  office  above  that  of  colonel  his  appointment 
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he  was  in  cominand  of  the  machine-gun  platoon  of  the  regiment,  the 
platoon  being  composed  in  part  of  a  detachment  consisting  of  one 
corporal  and  six  privates  of  the  company  to  which  the  officer  belonged 
by  formal  assignment.  He  claimed  that  while  on  duty  in  command 
of  the  platoon  he  was  at  all  times  on  duty  with  a  detachment  from 
the  company  to  which  he  was  assigned,  and  in  addition  was  always 
considered  as  available  for  duty  with  the  company  and  attended 
fonnations  with  the  company,  such  as  parades,  reviews,  etc.,  when 
the  machine-gun  platoon  as  such  was  not  present  at  ihose  formations. 

The  enlisted  personnel  of  the  machine-gun  platoon  of  a  regiment 
is  made  up  of  enlisted  men  detached  from  several  companies  of  the 
regiment,  and  although  the  platoon  is  not  a  statutory  organization, 
it  is  in  fact  a  separate  organization  having  no  necessary  relation 
with  any  of  the  companies  of  the  regiment,  except  in  so  far  as  the 
members  of  the  platoon  may  be  carried  on  the  rolls  of  the  statutory 
organizations  from  which  such  members  have  been  detached  for  the 
purpose  of  assigning  them  to  duty  with  the  platoon  (G.  O.  No.  113, 
War  Dept.,  1906;  G.  O.  No.  47,  War  Dept.^  1910).  The  platoon  is 
an  adjunct  or  provisional  unit  of  the  regiment,  or  of  one  of  the 
battalions  thereof,  but  not  of  any  company.  The  captain  of  the 
company  from  which  the  platoon  commander  is  detailed  has  no  more 
to  do  with  the  command  of  the  platoon  than  has  any  other  captain 
of  the  regiment. 

Applying  the  principle  laid  down  in  a  former  opinion  (6-124,  Nov. 
18,  1912)  to  determine  when  an  officer  commanding  a  detached  por- 
tion of  his  company  is  to  be  considered  as  actually  present  for  duty 
with  his  company,  Held^  that  a  lieutenant  in  command  of  a  machine- 
gun  platoon  is,  as  such  commander,  to  all  intents  and  purposes  de- 
tached from  the  company  to  which  he  may  have  been  formally 
assigned;  and  the  mere  fact  that  a  portion  of  the  personnel  of  the 
platoon  is  drawn  from  the  company  to  which  the  platoon  commander 
stands  formally  assigned  can  not  serve  to  make  his  performance 
of  duty  with  the  platoon  duty  with  his  company  in  the  sense  of  the 
detached-service  provision  of  the  act  of  August  24,  1912. 

(6-124,  J.  A.  G.,  Jan.  15,  1913.) 


DETACHED  SEBVICE:   Duty  with  company;  attending  as   a  witness  in 
obedience  to  a  subpoena. 

A  captain  of  infantry  whose  detachment  from  his  company  was 
forbidden  by  the  act  of  August  24,  1912  (37  Stat,  571),  relating  to 
detached  service,  was  subpcBnaed  to  attend  as  a  witness  at  a  trial 
before  a  civil  court.  His  company  and  battalion  were  under  orders 
to  leave  for  another  station  and  the  obedience  of  the  subpoena  would 
necessitate  a  separation  from  his  company.  Ueld^  that  while  the 
officer  is  absent  from  his  company  in  obedience  to  a  subpoena,  he  is 
not  actually  present  for  duty  "  with  his  organization,"  but  he  is  not 
to  be  considered  as  detached  from  his  organization  "  for  duty  of  any 
kind  "  in  such  sense  as  to  bring  into  operation  the  penalty  clause  of 
the  statute,  nor  should  he  be  considered  as  so  detached  if  permitted, 
after  service  of  the  subpoena,  to  delay  his  departure  until  after  the 
date  set  for  the  trial  at  which  he  is  to  testify. 

(6-124,  J.  A.  G.,  Jan.  10,  1913.) 
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EXTRA  DTJTT:  Constmction  of  statutes;  detailing:  men  on  extra  duty  in 
the  Quartermaster  Corps. 

An  opinion  was  requested  as  to  whether  it  would  be  legal  to  con- 
tinue the  temporary  employment  of  enlisted  men  on  extra  duty  in 
the  Quartermaster  Corps  after  the  pro^nsions  of  section  4  of  the 
Army  appropriation  act  of  August  24,  1912  (37  Stat,  593),  relating 
to  the  enlistment  of  men  in  the  Quartermaster  Corps  to  take  the 
place  of  enlisted  men  detailed  therein  on  extra  duty,  shall  have  been 
carried  into  full  effect. 

Section  1287  of  the  Bevised  Statutes,  as  amended  by  the  act  of 
July  5,  1884  (23  Stat.,  110),  authorized  the  employment  of  enlisted 
men  on  extra  duty.  Section  4  of  the  act  of  August  24,  1912,  supra^ 
authorized  the  enlistment  in  the  Quartermaster  Corps  of  a  certain 
number  of  men  to  p>ermanently  replace,  among  others,  all  enlisted 
men  of  the  line  of  the  Army  detailed  on  extra  duty  in  said  corps. 
Held^  that  said  act  of  August  24^  1912.  did  not  expressly  or  by  impli- 
cation repeal  section  1287,  Bensed  Statutes,  and  amendments,  au- 
thorizing the  employment  of  enlisted  men  on  extra  duty,  and  that, 
after  the  enlisted  men  of  the  line  of  the  Army  employed  on  extra 
duty  in  the  Quartermaster  Corps  have  been  substituted  by  the 
full  number  authorized  to  be  enlisted  for  this  purpose  by  section  4 
of  the  act  of  August  24,  1912,  additional  men  may  be  detailed  on 
extra  duty  in  said  corps  pursuant  to  said  section  1287  should  such 
detail,  in  the  judgment  of  the  administrative  officers,  be  deemed 
necessary. 

(6-224.1,  J.  A.  G.,  Jan.  17,  1913.) 


LINE  OF  DTJTT:  Effects  of  operation  to  remove  a  physical  defect  existing 
before  enterincr  the  service. 

A  surgical  operation  was  performed  upon  an  officer  to  remove  a 
physical  defect  existing  before  he  entered  the  sen^ice,  as  a  measure 
of  caution  by  creating  a  physical  condition  favorable  to  the  officer's 
health.  The  operation  caused  an  illness  which  had  been  entered 
upon  the  records  as  not  in  line  of  duty.  The  defect  was  not  the 
result  of  the  officer's  misconduct  nor  was  it  such  as  to  unfit  him  for 
duty.  Held^  that  the  operation  may  be  r^arded  as  the  proximate 
cause  of  the  illness  and  not  the  defect  itself  which  existed  prior  to 
his  entering  the  service.  The  illness  should  therefore  be  entered 
upon  the  records  as  in  line  of  duty. 

(54-011,  J.  A.  a,  Jan.  11,  1913.) 


MEDIC AI*  TBEATMENT:  Officer  injured  while  on  leave. 

An  officer  while  on  leave  voluntarily  engaged  in  the  work  of  in- 
specting horses  to  be  purchased  by  officers  of  the  Army  not  required 
to  be  mounted,  and  wnile  so  engaged  was  severely  injured  by  being 
kicked  by  one  of  the  horses  he  was  inspecting.  The  services  of  a 
ci>dlian  physician  were  procured  and  on  his  advice  a  special  train 
was  hired  to  take  the  omcer  to  his  station,  where  he  was  received 
into  hospitaL     He  was  sick  from  the  effects  of  the  injury  for  a 

93008'— 17 ^10 
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TBAVEL  ALLOWANCES:  Of  discharged  soldiers;  furnishing  subsistence 
during  travel  over  a  longer  route. 

The  Chief  of  the  Quartermaster  Corps  submitted  the  question  of 
whether,  under  the  provisions  of  the  act  of  August  24, 1912  (37  Stat., 
576),  in  furnishing  transportation  in  kind  and  subsistence  to  soldiei*s 
on  discharge,  such'  transportation  may  be  furnished  "  via  any  route 
between  competitive  points  where  the  cost  of  transportation  and 
sleeping-car  accommoaations  does  not  exceed  the  cost  via  the  route 
over  which  the  official  distance  is  figured  as  published  in  the  official 
distance  table  of  the  AVar  Department,''  provided  that  no  addi- 
tional cost  of  subsistence  is  paid  on  account  of  the  additional  travel 
involved  in  the  selection  of  the  longer  route. 

Ileld^  that  the  transportation  authorized  is  between  points  and 
there  is  no  provision  that  it  shall  be  over  the  shortest  usually 
traveled  route,  although  travel  could  not  properly  be  allowed  over 
a  longer  route  if  the  cost,  including  commutation  of  subsistence, 
be  greater  than  over  the  shorter  route;  but  if^such  cost  is  gi*eater 
over  the  longer  route,  transportation  over  such  route  may  never- 
theless be  furnished  if  the  soldier  indicates  his  preference  to  travel 
over  such  route  and  his  willingness  to  accept  commutation  of  sub- 
sistence not  exceeding  the  amount  he  would  receive  should  he  travel 
over  the  shorter  route. 

(94r-332,  J.  A.  G.,  Jan.  27,  1913.) 


DECISIONS  OF  THE  COMPTEOLLEE  OF  THE  TEEASUET. 

(Digests  prepareil  in  the  office  of  the  Judge  Advocate  General.) 

FOEAGE  ALLOWANCE:  Officers  of  the  Medical  Beserve  Corps  on  leave  of 
absence. 

An  officer  of  the  Medical  Reserve  Corps  of  the  Army  on  active 
duty  was  granted  a  leave  of  absence  and  ordered  to  his  home  to  be 
relieved  from  active  duty  at  the  expiration  of  the  said  period  of 
leave.  The  question  was  submitted  by  the  Secretary  of  War  as 
to  whether  or  not  he  was  entitled  to  be  furnished  forage  by  the 
Quartermaster  Corps  for  mounts  owned  and  kept  by  him  at  his 
home  during  the  period  of  his  leave  of  absence. 

The  act  of  April  23,  1908  (35  Stat.,  68,  69),  provides  for  the  issue 
of  commissions  as  first  lieutenants  to  certain  graduates  of  medical 
schools  found  qualified  on  examination,  which  commissions  shall 
confer  upon  the  holders  "  all  the  authority,  rights,  and  privileges  of 
commissioned  officers  of  the  like  grade  in  the  Medical  Corps  of  the 
United  States  Army,  except  promotions,  but  only  when  chilled  into 
active  duty,"  as  thereinafter  provided,  "and  during  the  period  of 
such  active  duty."  The  act  further  provides  that  during  the  period 
of  such  active  service  said  officers  "  shall  be  entitled  to  the  pay  and 
allowances  of  first  lieutenants  of  the  Medical  Corps."  Held^  that 
the  acts  of  June  18,  1878  (20  Stat.,  150),  and  February  24,  1881 
(21  Stat.,  347),  providing  for  the  furnishing  of  forage  in  kind  to 
officers  of  the  Army  who  own  and  keep  their  own  mounts,  contem- 
plate the  fnmishinsT  of  such  forage  to  officer's  for  horses  owned  and 
kept  by  them  in  tne  performance  of  their  official  military  duties 
when  on  duty  as  in  said  act  specified,  and  at  places  where  they  av^ 
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ance  by  the  United  States  and  was  under  their  control.  No  instruc- 
tions were  given  by  the  contractors  relative  to  the  proper  operation 
of  the  system,  and  it  appeared  that  when  the  valves  of  said  system 
were  closed  they  entirely  stopped  the  flow  of  water,  it  being  in  this 
respect  unlike  many  other  sj'stems,  which  allow  a  slight  flow  at  all 
times  in  order  to  prevent  freezing. 

Held^  that  the  system  being  under  the  control  of  the  contractors 
at  the  time  the  damage  occurred,  and  the  contractors  having  been 
negligent  in  not  taking  proi>er  steps  to  prevent  injury  from  freez- 
ing, the  claim  for  extra  compensation  on  account  of  such  injury 
sliould  be  disallowed. 

(76-732,  J.  A.  G.,  Feb.  21,  1913.) 


CONTRACTS:  Assignment  of  when  original  contractor  is  unable  to  com- 
plete the  work. 

A  cmnpany  having  a  contract  with  the  United  States  to  supply 
coal  during  the  fiscal  year  ending  June  30,  1913,  became  finan- 
ciallv  embarrassed  and  a  new  company  was  organized  by  the  prin- 
cipal stockholders  of  the  old  company  to  eontmue  the  business  of 
the  old  company,  and  the  contract  assigned  to  such  new  company. 
The  surety  company  guaranteeing  the  old  contract  executed  a  sup- 
plemental instrument  whereby  it  agreed  that  its  bond  should  cover 
the  faithful  performance  of  the  contract  by  the  assignee. 

Ileld^  that  while  the  better  form  would  have  been  a  tripartite 
contract  supported  by  a  new  bond  whereby  the  assignee  would 
contract  directly  with  the  United  States  for  the  completion  of  the 
contract  and  the  assignor  would  agree  directly  with  the  United 
States  that  all  payments  should  be  made  to  the  assignee,  the  facts 
here  stated  are  not  such  as  to  bring  the  case  within  the  prohibition 
of  section  3737,  Revised  Statutes,  forbidding  the  transfer  of  con- 
tracts with  the  United  States,  and  the  Chief  of  the  Quartermaster 
Corps  may  tlierefore  approve  the  assignment. 

(76-520,  J.  A.  G.,  Feb.  20,  1013.) 


CONTBACTS:  Parties  to;  including  persons  other  than  the  bidder. 

A  contract  was  awarded  to  a  party  for  the  construction  of  a  power 
plant  under  the  War  Department  upon  a  bid  submitted  under 
instructions  which  requirea  the  bidder  to  enter  into  a  contract  and 
to  give  bond  with  satisfactory  surety  for  its  faithful  performance, 
including  also  a  stipulation  for  the  protection  of  laborei-s  and  mate- 
rial men.  The  contractor  signed  the  contract  but,  owing  to  his 
financial  condition,  was  unable  to  furnish  the  required  bond  for  the 
due  performance  of  the  contract,  because  of  which  the  same  was  not 
signed  on  behalf  of  the  United  States.  In  order  to  secure  such 
surety  it  was  requested  that  a  representative  of  a  surety  company  be 
permitted  to  join  as  a  partner  in  the  contract,  so  as  to  give  the  surety 
company  such  joint  control  of  the  receipts  and  disbursements  arising 
out  of  the  contract  as  would  make  it  reasonably  safe  for  the  company 
to  become  surety  for  the  due  i>erformance  of  the  work  and  for  the 
payment  of  laborers  and  material  men. 
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Upon  request  for  an  opinion  as  to  wliether  a  contractor,  after  em- 
ploying laborers  and  mechanics  on  a  contract  coming  within  the 
eight-hour  law  for  eight  hours  in  any  calendar  day,  might  continue 
such  employment  for  an  additional  time  on  the  same  day  on  another 
contract  not  coming  within  the  operation  of  said  law,  held^  that  the 
statute  operates  only  upon  the  particular  contract  subject  to  its  pro- 
^Hsions;  that  the  supervision  by  Government  officials  required  by  the 
statute  extends  only  to  work  contemplated  by  the  contract ;  and  that 
a  Government  contractor  under  a  contract  coming  within  the  opera- 
tion of  the  law,  may  employ  laborers  and  mechanics  thereon  for 
eight  hours  a  day  and  thereafter  continue  their  employment  on  the 
same  day  on  another  contract  with  the  Government  not  coming 
within  the  operation  of  the  law,  without  incurring  the  penalties  pre- 
scribed by  said  law. 

(32-300,  J.  A.  G.,  Feb.  5,  1913.) 


MTTiTTIA;  Orgranization  of  enlisted  men  of,  into  a  reserve. 

Section  3  of  the  act  of  January  21, 1003  (32  Stat.,  775),  as  amended 
by  section  2  of  the  act  of  May  27,  1008  (35  Stat.,  399),  provides 
that— 

"On  and  after  January  21,  1910,  the  organization,  armament,  and 
discipline  of  the  Organized  Militia  in  the  several  States  and  Terri- 
tories and  the  District  of  Columbia  shall  be  the  same  as  that  which 
is  now  or  may  hereafter  be  prescribed  for  the  Regular  Army  of  the 
United  States,  subject  in  time  of  peace  to  such  general  exceptions 
as  may  be  authorized  by  the  Secretary''  of  War.-' 

Section  2  of  the  Army  appropriation  act  of  August  24,  1012  (37 
Stat.,  590),  provides  for  a  seven-year  enlistment  period,  and  also, 
among  other  things,  provides  for  an  Army  reserve. 

Held^  that  the  Army  reserve  provided  for  by  said  act  of  August 
24,  1912,  is  not  an  organization  within  the  meaning  of  the  act  of 
January  21, 1903,  and  that  the  Secretary  of  War,  under  existing  law, 
can  not  require  the  Organized  Militia  of  the  several  States  to  organ- 
ize and  maintain  reserves  similar  to  that  provided  for  the  Regular 
Armv. 

(6^00,  J.  A.  G.,  Feb.  17, 191'3.) 


OFFICEBS  OF  THE  ARMY:  Appointment  and  lineal  rank. 

Section  1219  of  the  Revised  Statutes  provides — 

"  In  fixing  relative  rank  between  officers  of  the  same  grade  and 
date  of  appointment  and  commission,  the  time  which  each  may 
have  actually  served  as  a  commissioned  officer  of  the  Ignited  States, 
whether  continuously  or  at  different  periods,  shall  be  taken  into 
account.  And  in  computing  such  time,  no  distinction  shall  be  made 
between  service  as  a  commissioned  officer  in  the  Regular  Armv  and 
service  since  the  19th  day  of  April,  1861,  in  the  volunteer  forces, 
whether  under  appointment  or  commission  from  the  President  or 
from  the  governor  of  a  State." 

Section  3  of  the  net  of  June  18,  1878  (20  Stat.,  150),  provided  for 
the  filling  of  vacancies  in  the  grade  of  second  lieutenant  by  the 
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that  the  fact  that  the  contractor  himself  may  have  contributed  to 
the  mistake  was  immaterial,  as  no  damage  was  caused  tliereby  for 
which  compensation  was  sought. 
(7G-732,  J.  A.  G.,  Feb.  21,  1013.) 


SUPPLIES:  Purchase  of,  for  Walter  Beed  General  Hospital,  District  of 
Columbia.  i 

Section  4  of  the  act  of  June  17,  1910  (36  Stat,  531),  provides 
generally  that  all  supplies,  fuel,  ice,  stationery,  and  other  miscel- 
laneous supplies  "for  the  executive  departments  and  other  Gov- 
ernment establishments  in  Washington,'*  when  the  public  exigencies 
do  not  require  immediate  delivery,  "shall  be  advertised  and  con- 
tracted for  by  the  Secretary  of  .the  Treasury,"  and  provides  for  a 
general  supply  committee  to  make  an  annual  schedule  of  the  re- 
quired miscelfaneous  supplies  and  to  perform  certain  other  duties 
connected  with  carrying  the  provisions  of  said  act  into  effect. 

On  request  for  an  opinion  as  to  whether  supplies  required  for  the 
Walter  Reed  General  Hospital,  Takoma  Park,  D.  C.,  must  be  secured 
under  contract  with  the  general  supply  committee  in  pursuance  of 
said  act,  held,  that  inasmuch  as  said  hospital  is  not  a  part  of  the  civil 
establishment  known  as  the  War  Department,  but  is  substantially 
an  Army  hospital  or  post  located  for  convenience  in  the  District  of 
Columbia,  the  supplies  necessary  therefor,  the  same  as  those  required 
for  the  military  post  of  Washington  Barracks,  sliould  he  procured 
under  a  contract  made  with  the  proper  department  of  the  Army,  and 
that  the  act  of  June  17,  1910,  has  no  application. 

(14-120.1,  J.  A.  G.,  Feb.  '28,  1013.) 


TRANSPORT ATION:  Of  household  effects  on  change  of  station. 

An  officer  was  directed  to  change  station  to  a  post  where  there 
were  no  available  quarters  for  his  accommodation,  and  had  his 
household  effects  shipped  to  the  post  and  stored  in  the  warehouse 
of  the  depot  quartermaster  until  such  time  as  he  could  secure  quar- 
ters for  himself.  Upon  securing  such  quarters,  he  was  informed  that 
he  would  have  to  bear  the  expense  of  hauling  his  goods  from  the 
warehouse  to  his  i^esidence,  situated  some  distance  from  the  post, 
and  he  was  consequenth'  compelled  to  move  them  at  his  own  expense. 

Heldj  that  the  officer  on  change  of  station  was  entitled  to  have  his 
authorized  allowance  of  household  effects  transported  to  his  new  sta- 
tion at  public  expense,  and,  if  quarters  in  kind  were  not  available 
and  he  was  compelled  to  procure  quaiters  for  himself,  this  included 
transportation  to  the  quarters  thus  secured ;  but  his  quarters  must  be 
selected  with  a  view  to  public  interests  rather  than  according  to  his 
own  preference,  and  he  was  only  entitled  to  have  his  allowance  of 
personal  effects  transported  at  public  expense  to  the  nearest  point 
to  his  post  of  duty  where  he  could  have  procured  suitable  quarters 
at  an  expense  commensurate  with  his  salary;  heJd^  therefore,  that  the 
officer  should  be  reimbui*sed  in  this  case  to  the  amount  that  it  would 
have  cost  the  Government  to  have  transported  his  effects  from  the 


DIGEST  OF  OPINIONS  OP  THE   JUDGE   ADVOCATE  GENERAL.       167 

claim  for  the  difference  between  the  price  paid  and  the  price  fixed 
for  deliveries  after  March  31, 1912,  amounting  to  $252.48.  The  Gov- 
ernment under  the  contract  had  a  right,  had  the  order  of  March  19, 
1912,  been  given  within  sufficient  time  to  allow  delivery  by  the  end 
of  that  month,  to  cancel  the  order  upon  failure  of  the  contractor  to 
make  such  delivery  and  to  purchase  a  like  quantity  of  oats  in  open 
market,  charging  the  contractor  with  the  dinerence  between  the  con- 
tract price  and  the  price  which  the  Government  would  have  been 
compelled  to  pay  in  excess  thereof. 

On  appeal  from  the  action  of  the  Auditor  for  the  War  Department 
disallowing  the  claim:  Held^  that  the  parties  to  the  contract  having 
provided  a  remedy  and  a  measure  of  damages  in  case  of  failure  of 
the  contractor  to  make  deliveries  within  the  time  specified,  to  wit, 
the  purchase  by  the  Government  in  oi>en  market  of  oats  of  the  quan- 
tity and  kind  demanded  under  the  contract,  charging  the  contractor 
with  the  difference  in  price  if  in  excess  of  the  contract  price,  and  the 
Government  not  having  exercised  its  right,  but  having  accepted 
delivery  within  the  period  for  which  payments  should  have  been 
made  at  the  rate  of  $1.67  per  hundredweight,  the  oats  so  delivered 
must  be  paid  for  at  that  rate,  as  provided  in  the  contract.  The  claim 
was  therefore  allowed.  * 

(Comp.  of  the  Treas.,  Feb.  17,  1912.) 


GO  V  £&NM£NT  AGISNCIES:  Stoppage  of  soldier's  pay  to  reimburse  a  post 
exchange  for  overpayment  in  cabling  his  final  statements. 

A  man  enlisted  at  Jefferson  Ban*acks,  Mo.,  August  27,  1900,  and 
was  discharged  August  20,  1912,  at  Fort  Rosecrans,  Cal.,  by  expira- 
tion of  enliStment.  His  final  statements  on  discharge  were  cashed 
by  the  post  exchange  at  Fort  Rosecrans  upon  the  basis  that  he  was 
entitled  to  mileage  from  the  place  of  enlistment  to  the  place  of  dis- 
charge at  the  rate  of  4  cents  per  mile,  whereas  the  soldier  having 
been  discharged  after  the  passage  of  the  Army  appropriation  act  of 
August  24,  1912  (37  Stat.,  576),  was  entitled  to  mileage  only  at  the 
rate  of  2  cents  per  mile  for  such  travel,  having  elected  to  receive 
such  mileage  instead  of  transportation  in  kind  and  subsistence.  Ho 
was  thus  overpaid  by  the  post  exchange  on  his  final  statements  the 
sum  of  $43.07,  and  having  since  reenlisted  the  amount  was  collected 
from  him  on  the  pay  roll  of  his  company  and  deposited  to  the  credit 
of  the  United  States,  with  the  evident  purpose  of  reimbursing  the 
post  exchange.  The  cashing  of  the  final  statements  by  the  post 
exchange  was  purely'  a  matter  of  accommodation  to  the  soldier. 

On  claim  by  the  soldier  for  reimbursement:  Tleld^  that  the  post 
exchange  was  not  a  voluntary  association,  but  an  institution  estab- 
lished by  the  Government  for  the  use  and  discipline  of  the  enlisted 
men,  and  that  the  collection  from  the  soldier  was  properlv  made. 

(Comp.  of  the  Treas.,  Feb.  8,  1913.) 


PBIVATE  PROPERTY:  Loss  of  horse  belonging:  to  an  Army  officer  while 
in  the  service;  act  of  March  3,  1885. 

The  act  of  March  3,  1885  (23  Stat.,  350),  provides:  "That  the 
proper  accounting  officers  of  the  Treasury  be,  and  they  are  hereby, 
authorized  and  directed  to  examine  into,  ascertaiiv^  ^lYkd.  ^^\jiK<t\sivsNS^ 
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termaster  General  of  the  Army  verbally  waived  the  time  limit,  and 
afterwards  confirmed  the  verbal  waiver  by  letter.  The  contractor 
delayed  completion  of  the  vessel  for  95  days  after  the  time  fixed  by 
the  contract  exclusive  of  Sundays  and  legal  holidays,  but  payment 
was  made  in  full  without  reduction  for  such  delay.  Subsequently 
the  same  contractors  completed  another  contract  lor  the  construc- 
tion of  a  vessel  for  the  United  States,  and  in  making  payment 
therefor  the  Government  officials  withheld  ^n  amoimt  sufficient  to 
cover  the  liquidated  damages  arising  under  the  first  contract  at  the 
rate  specified  therein.  It  was  not  shown  that  the  Government  suf- 
fered any  actual  pecuniary  damage  by  the  delay  in  completing  the 
first  contract. 

Ileld^  that  the  waiver  of  the  time  for  the  completion  of  the  first 
contract  was  not  a  waiver  of  the  right  of  the  Government  to  claim 
liquidated  damages  for  such  delay,  the  Government  not  being  re- 
sponsible for  the  delay  and  the  waiver  not  fixing  any  new  date  from 
which  to  compute  the  liquidated  damages;  and  h4'ld  further^  that 
the  amount  of  such  liouidated  damages  might  be  deducted  in  making 
settlement  for  the  wofk  done  under  the  last  contract.  Wisromin  Cen- 
tral Railroad  Co,  v.  United  States  (164  U.  S.,  190,  212),  and  other 
cases  cited. 

{Maryland  Steel  Co.  v.  United  States,  Ct.  Cls.,  No.  31281,  Dec.  2, 
1912.) 


GOVERNMENT   AGENCIES:   Responsibility   of   an   officer   of   the   Marine 
Corps  for  post  exchange  funds  under  his  control. 

An  officer  of  the  Marine  Corps  was  duly  designated  as  post  ex- 
changee disbursing  officer,  and  came  into  possession  of  moneys  in  said 
oapacitv  under  proper  orders  pursuant  to  Navy  Regulations.  The 
Navy  Kegulations  at  the  time  provided  for  the  establishment  of  post 
exchanges,  the  method  of  conducting  the  same  and  their  sources  oi  in- 
come, the  manner  of  keeping  accounts,  etc.  A  board  of  officers  ap- 
pointed to  audit  the  post  exchange  officer's  accounts  reported  that  a 
shortage  existed,  but  that  in  their  opinion  the  same  "  aid  not  result 
from  any  carelessness,  neglect,  or  misappropriation  "  on  the  part  of 
such  officer.  The  findings  of  the  board  were  immediately  disapproved 
by  the  commanding  officer.  A  second  board,  convened  for  the  pur- 
pose of  investigating  the  alleged  theft  of  funds  from  the  post  ex- 
change officer,  reported  that  it  was  unable  to  obtain  evidence  fixing 
the  guilt  upon  any  person  or  persons.  This  report  was  likewise  dis- 
approved by  the  commanding  officer  of  the  post.  Thereafter  a  court 
of  inquiry  was  convened  at  Washington,  D.  C.,  for  the  purpose  of  in- 
vestigating the  alleged  theft  of  funds  from  said  officer,  and  reported 
that  the  officer,  "  as  custodian,  has  failed  to  show  satisfactorily  that 
the  money  was  taken  from  him  through  no  neglect  of  his  own,"  and 
that  he  "  was  responsible  for  the  funds  of  the  post  exchange,  company 
fund,  commissary  fund,  and  bakery  fund,  to  the  amount  of  $959.08, 
for  which  he  has  failed  to  satisfactorily  account."  The  officer  having 
died,  the  board  recommended  that  his  decedent  be  held  responsible 
and  the  amount  deducted  from  anv  pay  that  might  be  found  to  be 
due  to  the  deceased  officer,  and  sucn  amount  refunded  to  said  funds. 
The  proceedings,  findings,  and  recommendations  were  approved  by 
the  commanding  officer  of  the  Marine  Corps,  and  also  by  the  Secre- 
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Bt  order  of  the  Secretary  of  War: 

LEONARD   WOOD, 
Major  General^  Chief  of  Staff. 
Official  : 

GEO.   ANDREWS, 

The  Adjutant  General. 


OPINIONS  OF  THE  JUDGE  ADVOCATE  GENERAL. 

APPBOPBIATIONS:  Contingreiicies,  headquarters  of  military  departments; 
availability  for  brigade  and  Coast  Artillery  district  headquarters. 

The  Army  app^opriatio^  act  of  March  24,  1912  (37  Stat.,  570), 
appropriates  as  follows: 

"  Contingencies,  headquarters  of  military  departments :  For  con- 
tingent expenses  at  the  headquarters  of  the  several  military  divi- 
sions and  departments,  including  the  Staff  Corps  serving  thereat, 
*  *  *  to  be  allotted  by  the  Secretary  of  War,  and  to  be  expended 
in  the  discretion  of  the  several  military  division  and  department 
commanders,  $7,500." 

Under  recent  regulations  promulgated  in  General  Orders,  No.  9, 
War  Department,  1913,  territorial  divisions  and  departments  were 
superseded  by  territorial  departments,  and  tactical  divisions  and 
brigades  were  organized. 

lleld^  that  the  words  "  headquarters  of  the  several  military  divi- 
sions and  departments"  could  not  be  construed  to  include  brigade 
and  artillery  district  headquarters,  and  that  said  appropriation  was 
therefore  not  available  for  allotment  to  brigade  or  artillery  district 
headquarters. 

(5-^214,  J.  A.  G.,  Mar.  22, 1913,  and  52-241,  Mar.  25, 1913.) 


APPBOFBIATIONS:  Incidental  expenses  of  holding  an  international  rifle- 
shooting  competition. 

The  Army  appropriation  act  of  March  2,  1918  (Public,  No.  401, 
p.  9),  appropriates — 

"  To  meet  expenses  incident  to  holding  an  international  rifle-shoot- 
ing competition  at  Camp  Perry,  Ohio,  in  cooperation  with  the  Perry 
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except  in  the  discretion  of  the  officer  making  the  removal,  and  copies 
of  charges,  notice  of  hearing,  answer,  reiison  for  removal,  and  of  the 
order  of  removal,  shall  be  made  a  part  of  the  i-ecords  of  the  proper 
department  or  office,  as  shall  also  the  reasons  for  reduction  in  rank 
or  compensation ;     *     *     *." 

Two  officers  in  the  classified  civil  service  were  charged  with  negli- 
gence in  connection  with  the  sinking  of  a  Government  vessel  at  the 
dock  by  reason  of  water  entering  a  porthole  which  had  been  left  open, 
and  it  was  proposed  to  take  disciplinary  action  against  them.  It 
appeared  that  the  specific  acts  and  omissions  which  constituted  the 
negligence  charged  against  the  officers  were  stated  in  writing  and 
given  to  both  officers;  that  they  were  furnished  with  copies  of  the 
charges  and  were  allowed  a  reasonable  time  for  personally  answering 
the  same  in  writing,  which  they  did  in  full ;  that  no  amdavits  were 
filed  by  the  Government  in  respect  to  the  charges,  the  facts  concern- 
ing the  sinking  of  the  vessel  having  been  taken  cognizance  of  by  the 
military  authorities  and  reported  upon  in  the  performance  of  their 
duties;  and  that  the  only  question  was  as  to  the  legal  inference  of 
negligence  to  be  drawn  from  the  facts  stated  and  admitted.  Subse- 
quently an  inspector,  by  order  of  the  Secretary  of  War,  made  the 
usual  military  investigation,  of  which  the  two  officers  had  actual 
notice,  and  during  which  they  testified  before  the  inspector. 

Held^  that  the  investigation  by  the  inspector  was  not  a  trial,  as 
that  officer  was  not  a  tribunal,  and  that  the  requirements  of  said  sec- 
tion of  the  act  of  August  24,  1912,  regarding  the  reduction  in  rank 
and  compensation  of  classified  employees  in  the  civil  service,  had 
been  fully  complied  with  in  said  cases;  held  further^  that  the  negli- 
gence being  established,  the  proper  authority  might,  for  the  purpose 
of  guiding  his  discretion  in  determining  what  action  should  be  taken, 
in^rm  himself  of  the  general  efficiency  of  said  officers,  but  that  in 
case  of  discharge  general  inefficiency  would  not  become  the  real  and 
legal  reason  for  such  action. 

(16-210,  J.  A.  G.,  Mar.  12,  1913.) 


CONTBACTS:  Belief  agrainst,  where  deliveries  were  discontinued  by  reason 
of  the  removal  of  troops. 

Contracts  were  entered  into  for  the  delivery  of  hay,  straw,  and 
other  forage  at  certain  posts  within  the  fiscal  year  1913,  from  time 
to  time  as  ordered,  eacli  contract  containing  a  clause  reading  as 
follows : 

"  If  during  the  period  of  this  contract  the  troops  or  garrison  be 
withdrawn  in  whole  or  in  part  from  the  post  or  station,  or  other 
radical  change  be  made  in  the  service  by  which  the  supplies  will 
not  be  required,  the  contract  shall  become  inoperative  accordingly." 

Troops  were  withdrawn  from  the  posts  indicated  for  concentration 
at  Galveston,  Tex.,  and  further  deliveries  under  the  contracts  were 
in  consequence  discontinued.  The  contract  price  for  the  delivery  of 
the  forage  at  the  posts  contracted  for  was  greater  in  all  cases  than 
the  cost  of  obtaining  such  material  in  the  open  market  at  Galveston. 

Held^  that  the  Government,  by  discontinuing  deliveries  under  the 
contracts,  had  only  exercised  an  indisputable  right  which  the  Gov- 
ernment officials  were  not  at  liberty  to  disregard,  and  that  nothing 
could  be  done  to  relieve  the  contractoi'S  from  tUa  o^^\^V\ft\\.  ^CkV  ^^ 
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its  own  special  regulations.  The  military  personnel  under  the  gen- 
eral command  and  control  of  the  commanoing  officer  of  the  post  of 
Fort  Riley,  Kans.,  includes  the  personnel  of  the  Mounted  Service 
School. 

Held^  that  the  commandant  of  the  Mounted  Service  School  at  Fort 
Riley,  Kans.,  was  the  commander  primarily  to  be  looked  to  by 
superior  authority  as  the  officer  responsible  for  the  administration 
of  the  discipline  of  the  enlisted  men  connected  with  said  school; 
that  in  the  sense  of  the  summary  court  act  the  enlisted  men  under  the 
command  and  control  of  the  commandant  of  said  school  constituted 
a  "  detachment  in  the  Army  " ;  and  that  the  commandant  was  com- 
petent to  appoint  a  summary  court  for  the  trial  of  enlisted  men  be- 
longing to  his  command,  subject  to  the  right  of  the  commanding 
officer  of  the  post  of  Fort  Riley  to  appoint  such  court  when  by  him 
deemed  desiraole. 

(30-730,  J.  A.  G.,  Mar.  13, 1913.) 


DISCIPLINE:  Bemission  of  punishment;  reduction  in  files  and  subsequent 
promotions. 

An  officer  of  the  Army  was  tried  by  a  general  court  and  sentenced 
'^  to  be  reprimanded  by  the  reviewing  authority  and  be  reduced  in 
military  rank  ten  files  in  the  lineal  list  of  second  lieutenants  of 
Artillery." 

The  sentence  was  approved,  the  reprimand  administered,  and  the 
officer  reduced  in  files  according  to  the  sentence.  The  officer  was  sub- 
sequently promoted  to  captain  and  the  ten  officers  who  gained  one 
file  each  by  reason  of  the  sentence  of  the  court  had  also  been  pro- 
moted. Application  was  made  for  the  remission  of  the  sentence 
reducing  the  officer  in  lineal  rank. 

Fields  that  the  promotion  of  the  officer  suffering  a  reduction  in  files 
and  the  promotion  of  the  ten  officers  benefiting  in  lineal  rank  by  such 
reduction  operated  to  make  the  punishment  no  longer  a  continuous 
one  in  the  sense  that  it  could  be  reached  by  the  power  of  remission 
or  by  the  power  of  pardon ;  and  that  the  case  had  passed  beyond  the 
power  of  the  reviewlTtg  authority  to  remit  the  punishment. 

(68-111.1.  J.  A.  G.,  Mar.  26,  1913.) 


EIGHT  HOtm  LAW:  Work  upon  two  contracts,  both  within  the  operation 
of  the  law. 

The  following  question  was  submitted  for  decision  relative  to  the 
proper  construction  to  be  placed  upon  the  eight-hour  law  of  June  19, 
1912  (37  Stat,  137)  : 

"  Can  a  contractor  work  an  employee  eight  hours  in  a  calendar 
day  upon  one  contract  coming  within  the  provisions  of  the  eight- 
hour  law  and  then  work  the  same  mechanic  or  employee  upon  another 
contract  coming  within  the  provisions  of  the  law  the  same  calendar 
day,  whether  or  no  the  second  contract  covers  a  like  or  different 
material,  and  whether  or  no  the  second  contract  be  from  one  depart- 
ment of  the  Government  or  another?" 

The  Attorney  General,  in  an  opinion  dated  October  3,  1912  (29 
Opin.,  534),  held  that  "  the  eight-hour  workday  restriction  of  the  act 
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Ueld^  that  the  portion  of  the  permanent  annual  appropriation  for 
the  support  of  the  militia  which  was  available  for  and  devoted  to 
paying  the  militia  for  attendance  at  maneuwers  and  camps  of  in- 
struction was  payable  only  to  the  regularly  enlisted,  organized,  and 
uniformed  active  militia;  that  militia  reservists,  even  though  imder 
State  legislation  they  were  subject  to  orders  to  attend  annual  en- 
campments and  maneuvers,  or  were  authorized  to  attend  such  en- 
campments and  maneuvers  at  the  option  of  the  individual  concerned, 
did  not  constitute  part  of  the  active  militia  within  the  meaning  of  the 
Federal  legislation  making  provision  for  paying  the  militia  for  par- 
ticipation m  maneuvers  and  camps  of  instruction;  and  that, therefore, 
the  questions  submitted  should  be  answered  in  the  negative. 

(58-650,  J.  A.  G.,  Mar.  25,  1913.) 


NATIONAL  CEMETEBIES :  Advertisements  offering  rewards  for  the  arrest 
of  persons  defacing  monuments. 

The  appropriation  for  the  Gettysburg  National  Park  contained  in 
the  act  of  August  24,  1912  (37  Stat.,  442),  covers  the  expense  of 
^  marking  the  Tines  of  battle  with  tablets  and  guns,  *  *  ♦  •  pre- 
serving the  features  of  the  battle  field  and  monuments  thereon; 
*    *     *      and  all  other  expenses  incidental  to  the  foregoing." 

Upon  the  question  of  whether  a  reward  of  $100  could  legally  be 
ottered  and  paid  for  information  leading  to  the  arrest  of  persons  who 
had  defaced  certain  of  the  moniunents  on  said  battle  field,  Held,  that 
the  appropriation  in  question  was  broad  enough  to  include  provision 
for  all  reasonable  and  proper  means  for  the  protection  and  preserva- 
tion of  the  monuments  on  the  battle  field;  that  the  payment  of  a 
reward  for  information  leading  to  the  arrest  of  persons  who  had 
defaced  the  moniunents  was  a  reasonable  and  proper  means  of  se- 
curing such  protection;  and  that  there  was  no  objection  to  the  .ap- 
proval of  a  request  to  insert  advertisements  in  the  newspapers 
oflFering  to  pay  a  stipulated  reward  for  such  information. 

(80-015,  J.  A.  G.,  Mar.  7,  1913.) 


PAY  AND  ALLOWANCES:  Fora^re,  use  of,  issued  for  authorized  mounts  in 
maintaining  mounts  not  authorized. 

It  was  desired  to  know  whether  an  officer  having  two  authorized 
mounts  and,  in  addition,  one  young  undersized  colt  could  use  the 
forage  issued  for  his  authorized  mounts  in  maintaining  all  three  of 
his  horses,  the  amount  issued  being  amply  sufficient  for  that  pur- 
pose. 

Held^  that  forage  issued  for  the  maintenance  of  the  authorized 
number  of  horses  of  an  officer  was  not  to  be  taken  as  an  emolument 
out  of  which  he  might  make  a  saving  or  a  profit,  and  that  forage 
issued  and  not  use  in  the  maintenance  of  his  authorized  mounts 
should  be  accounted  for  as  public  property,  and  could  not  be  used 
in  maintaining  horses  not  required  to  be  kept  by  him  in  the  public 
service. 

(72-350,  J.  A.  G.,  Mar.  12,  1913.) 
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listed  men,  employees,  and  supplies  of  the  Navy,  the  Marine  Corps, 
*  *  *  [and]  oflScers  of  the  War  Department  *  *  *,  while 
traveling  on  official  business,  and  without  expense  to  the  United 
States,  for  the  families  of  those  persons  herein  authorized  to  be 
transported    *     *     *." 

The  Secretary  of  the  Navy  requested  transportation  on  a  United 
States  Army  transport  for  the  father-in-law,  mother-in-law,  and 
sister-in-law  of  a  chief  electrician  in  the  Navy  from  San  Francisco. 
Cal.,  to  Honolulu,  Hawaii.  It  appeared  that  the  wife  of  said  chiei 
electrician  had  died,  and  that  he  and  his  two  minor  children  had 
made  their  permanent  home  with  said  relatives. 

Held^  that  while  the  law  did  not  specify  who  should  constitute  the 
family  of  an  officer  or  enlisted  man  who  might  be  furnished  trans- 
portation on  an  Army  transport,  or  how  closely  related  to  the  officer 
or  enlisted  man  they  must  be  in  order  to  constitute  such  family,  the 
perscns  for  whom  it  was  proposed  to  furnish  transportation  having 
been  attached  in  their  family  relations  to  the  chief  electrician  might 
be  considered  as  members  or  his  family,  and  that  transportation  on 
an  Army  transport  might  be  furnished  them,  if  they  were  removing 
to  the  station  of  the  chief  electrician  and  to  a  home  such  as  they 
had  occupied  with  him  before  making  the  change,  and  were  not 
making  the  trip  merely  as  a  visit. 

(94«110,  J.  A.  a.  Mar.  11,  1913.) 

The  question  having  been  submitted  as  to  whether,  under  the  act 
of  March  2,  1907  (34  Stat,  1170),  a  member  of  an  officer's  family 
who  would  be  allowed  to  accompany  him  when  traveling  on  official 
business  would  be  permitted  to  join  him  by  a  later  transport  than 
the  one  upon  which  he  proceeded  to  his  station,  held^  that,  consider- 
ing the  fact  that  the  order  under  which  an  officer  changes  his  station 
often  required  him  to  leave  on  such  short  notice  as  not  to  permit 
him  to  take  his  family  with  him,  a  regular  member  of  such  officer's 
family  who  would  have  been  allowed  under  the  provisions  of  said 
act  to  accompany  him  might  be  provided,  at  a  later  date,  with  trans- 
portation on  an  Army  transport  for  the  purpose  of  joining  the  officer 
at  his  new  station. 

(94-110,  J.  A.  G.,  Mar.  14,  1913.) 


DECISIONS  OF  THE  COMPTEOLLEB  OF  THE  TBEASTTBY. 

(Digests  prepjired  irv  the  OfTice  of  the  Judge  Advocate  General.) 

CONTBACTS:  Time  of  completion;  delay  in  approving. 

A  contract  dated  June  29,  1911,  was  entered  into  for  the  installa- 
tion of  certain  electrical  apparatus  at  an  Army  post,  which  provided 
that  the  work  in  said  contract — 

"shall  commence  on  or  before  the  30th  day  of  June,  1911,  and  shall 
be  carried  on  with  reasonable  dispatch  and  be  completed  on  or  before 
the  13th  day  of  November,  1911." 

It  was  further  provided  that  such  contract  was  made  "  subject  to 
the  approval  of  the  Quartermaster  General,  U.  S.  Army,"  but  it  was 
not  actually  approved  by  that  officer  imtil  September  ^1^  \aVV.   ^^ 
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ment  or  maneuver  must  have  been  enlisted  for  at  least  three  months 
prior  thereto,  or  have  had  an  equivalent  service  in  the  Army,  in  the 
Marine  Corps,  or  in  the  Organized  Militia.  No  provision  was  made 
in  the  reflations  for  depriving  members  of  the  Organized  Militia 
from  receiving  transportation  and  subsistence  in  connection  with  said 
encampments  or  maneuvers  in  case  they  did  not  come  within  the 
requirements  for  the  receipt  of  Federal  pay. 

A  disallowance  had  been  made  in  the  accounts  of  a  disbursing 
officer  on  account  of  overpayment  for  subsistence  for  militia  attend- 
ing the  joint  encampment  at  Fort  Riley,  Kans.,  on  the  groimd  that 
by  actual  count,  as  shown  by  the  Federal  pay  rolls,  the  cost  of  the 
number  of  rations  for  the  men  participating  in  said  encampment  esti- 
mated at  25  cents  per  ration  aggregated  less  than  the  amount  paid 
for  such  subsistence.  This  disallowance  had  been  affirmed  by  the 
Comptroller  by  certificate  of  difference  only,  and  a  reconsideration 
was  asked  for  by  the  Secretary  of  War. 

Held^  that  under  the  circumstances  payment  for  transportation 
and  subsistence  of  men  belonging  to  the  Organized  Militia  attending 
joint  encampments  or  maneuvers  with  the  Kegular  Army  imder  au- 
thority of  the  Secretary  of  War  might  be  made,  although  such  men 
might  not  come  within  the  requirements  which  would  entitle  them  to 
participate  in  Federal  pay,  and  resort  to  other  evidence  than  the 
pay  rolls  might  be  had  in  order  to  ascertain  who  were  entitled  to 
such  transportation  and  subsistence.  The  case  was  therefore  re- 
opened in  order  to  allow  the  disbursing  officer  to  submit  evidence 
showing  the  number  of  men  for  whom  transportation  and  subsistence 
were  paid  and  who  participated  in  the  joint  encampment. 

(Comp.  of  the  Treas.,  Feb.  19, 1913.) 


PAY   ALLOWAN'CE:  Forage  allowance  to  military   attaches  not  owning 
their  own  mounts. 

Section  1272  of  the  Revised  Statutes  provides  that — 

"  Forage  shall  be  allowed  to  officers  only  for  horses  authorized  by 
law,  and  actually  kept  by  them  in  serv^ice  when  on  duty  and  at  the 
place  where  they  are  on  duty." 

Section  8,  of  the  act  of  June  18,  1878  (20  Stat.,  150),  provides 
that — 

"  Forage  in  kind  may  be  furnished  to  the  officers  of  the  Army  by 
the  Quartermaster's  Department,  only  for  horses  owned  and  actually 
kept  by  such  officers  in  the  performance  of  their  official  military 
duties  when  on  duty  with  troops  in  the  field  or  at  such  military  posts 
west  of  the  Mississippi  River,  as  may  be  from  time  to  time  designated 
by  the  Secretary  of  War,  and  not  otherwise,  as  follows:  " 

Then  follows  a  statement  of  officers  of  different  grades  with  the 
number  of  horses  authorized  for  each. 

The  act  of  February  24, 1881  (21  Stat.,  347) ,  provides  that— 

"  There  shall  be  no  discrimination  in  the  issue  of  forage  against 
officers  serving  east  of  the  Mississippi  River,  provided  they  are  re- 
quired by  law  to  be  mounted,  and  actually  keep  and  own  their  ani- 
mals." 

Vouchers  for  the  purchase  of  the  authorized  allowance  of  forage 
for  horses  kept  by  a  military  attach^  serving  abroad  were  diaa.Ua^^'^ 
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Rule  16  of  said  tariff  provided  that  the  consignor  of  goods  might 
elect  to  have  a  limited  liability  or  a  common  earner's  liability  service, 
and  stipulated  that  ten  per  centum  higher  rate  should  be  charged  for 
the  increased  liability  service. 

Advised  fwrther.  that  the  commodity  rates  provided  for  by  said 
tariff  were  the  lawrul  and  only  rates  that  might Ibe  used  for  the  trans- 
portation of  the  household  goods  indicated  between  the  points  for 
which  said  commodity  rates  were  published^  and  that  an  ordinary 
shipment  on  a  regular  form  of  Government  bill  of  lading,  which  pro- 
vided for  shipment  at  owner's  risk,  would,  therefore,  take  a  lower 
rate,  but  if  shipped  at  carrier's  risk,  the  higher  rate  would  apply. 

(Comp.  of  the  Treas.,  Feb.  25,  1913.) 


OPINION  OF  THE  ATTOBNEY  OENEBAL. 

(Digest  prepared  in  tlie  Office  of  the  Judge  Advocate  General.) 

TBuAlTSFOBTATION:  Use   of  franking  privilege  in  transporting  matter 
pertaining  to  official  business  under  the  parcel-post  law. 

The  Secretary  of  the  Interior  asked  to  be  advised  whether  his  de- 
partment and  its  various  bureaus  and  offices  were  entitled  to  the 
benefit  of  the  parcel-post  law,  and  whether  they  had  a  right  to  send 
by  parcel  post  fourth-class  matter  not  exceeding  11  pounds  in  weight 
under  penalty  envelopes  and  labels. 

The  pertinent  provisions  of  the  act  of  August  24, 1912,  establishing 
the  parcel-post  system  are  as  follows : 

"  Sec.  8.  That  hereafter  fourth-class  mail  matter  shall  embrace  all 
other  matter,  including  farm  and  factory  products,  not  now  embraced 
by  law  in  either  the  first,  second,  or  third  class,  not  exceeding  eleven 

I)ounds  in  weight,  nor  greater  in  size  than  seventy-two  inches  in 
ength  and  girth  combined,  nor  in  form  or  kind  likely  to  injure  the 
person  of  any  postal  employee  or  damage  the  mail  equipment  or  other 
mail  matter  and  not  of  a  character  perishable  within  a  period  rea- 
sonably required  for  transportation  and  delivery    *     *    *." 

"That  the  rate  of  postage  on  fourth-class  matter  weighing  not 
more  than  four  ounces  shall  be  one  cent  for  each  ounce  or  fraction  of 
an  ounce;  and  on  such  matter  in  excess  of  four  ounces  in  weight  the 
rate  shall  be  by  the  pound,  as  hereinafter  provided,  the  postage  in 
all  cases  to  be  prepaid  by  distinctive  postage  stamps  amxed.  (37 
Stat.,  557.)" 

Prior  to  the  enactment  of  the  statute  creating  the  penalty  privilege 
the  following  sections  of  the  Revised  Statutes  were  in  force : 

"  Sec.  3896.  Postage  on  all  mail  matter  must  be  prepaid  by  stamps 
at  the  time  of  mailing  unless  herein  otherwise  provided  for. 

"  Sec.  3897.  All  mail  matter  of  the  third-class  must  be  prepaid  in 
full  in  postage  stamps  at  the  office  of  mailing." 

The  departments  were  expressly  required  to  purchase  said  stamps 
for  official  use.  (Sec.  3915,  R.  S.,  as  amended  Feb.  27,  1877,  19  Stat., 
250.)  At  this  time  the  third  class  of  mail  matter  included  merchan- 
dise as  well  as  miscellaneous  printed  matter. 

Section  17  of  the  act  of  March  3,  1879  (20  Stat.,  359),  defined  mail 
matter  of  the  third  class  to  embrace  "books,  transient  news\>^^^^*s..^^w^ 


BULLETIN  17. 

Bulletin  1  WAR  DEPARTMENT, 

No.  17.    J  Washington,  May  6, 191 S. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  April,  1913,  and  of  certain  decisions 
of  the  Comptroller  of  the  Treasury,  opinions  of  the  Attorney  Gen- 
eral, and  decisions  of  the  courts,  is  published  for  the  information  of 
the  service  in  general. 

[2034028,  A.  0.  O.] 

By  order  of  the  Secretary  of  War  : 

LEONARD  WOOD, 
Major  General^  Chief  of  Staff. 
Official  : 
GEO.  ANDREWS, 

The  Adjutant  General. 
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ABSENCE:  Leave  of,  to  clerks  and  employees  in  the  executive  departments. 

Section  7  of  the  act  of  March  15, 1898  (30  Stat.,  316),  requires  that 
the  heads  of  the  several  executive  departments  shall  exact  of  all 
clerks  and  employees  in  their  respective  departments  not  less  than 
seven  hours  of  labor  each  day,  except  on  Sundays  and  public  holi- 
days, and  further  provides  as  follows : 

"  The  head  of  any  department  may  grant  thirty  days'  annual  leave 
with  pay  in  any  one  year  to  each  clent  or  employee :  And  provided 
jvHher^  That  where  some  member  of  the  immediate  family  of  a  clerk 
or  employee  is  aflSicted  with  a  contagious  disease  and  requires  the 
care  and  attendance  of  such  employee,  or  where  his  or  her  presence  in 
the  department  would  jeopardize  the  health  of  fellow  clerks,  and  in 
exceptional  and  meritorious  cases,  where  a  clerk  or  employee  is  per- 
sonally ill,  and  where  to  limit  the  annual  leave  to  thirty  days  in  any 
one  calendar  year  would  work  peculiar  hardship,  it  may  be  extended, 
in  the  discretion  of  the  head  of  the  department,  with  pay,  not  exceed- 
ing thirty  days  in  any  one  case  or  in  any  one  calendar  year." 

Certain  employees  of  the  office  of  the  Chief  of  the  Quartermaster 
Corps  at  Washington,  D.  C,  had  been  absent  from  duty  on  account 
of  illness  due  to  vaccination  against  smallpox. 

Held^  that  the  law  permits  the  granting  of  thirty  days'  leave  with 
pay  in  each  calendar  year,  which  is  to  be  exclusive  of  Sundays  and 
legal  holidays,  but  that  said  period  may  be  extended  not  to  exceed 
thirty  days  on  accoimt  of  personal  illness  or  in  other  exceptional  and 

189 


DIGEST  OF  OPINIONS  OF  THE  JUDGE  ADVOCATE  GENERAL.       191 

to  its  restrictions.  Their  employment  was  to  be  continued  during 
the  fiscal  year  commencing  July  1,  1913^  and  they  were  to  be  paid 
from  a  similar  appropriation  contained  in  the  Army  appropriation 
act  of  March  2,  1913,  which  latter  appropriation  would  come  within 
the  restrictions  of  the  act  of  August  26,  1912,  but  the  act  containing 
such  appropriation  was  passed  before  the  act  amending  the  one  last 
mentioned.  The  compensation  of  said  inspectors  had  been  increased 
during  the  fiscal  year  1913,  and  an  opinion  was  desired  as  to  whether 
this  increase  could  be  continued  for  the  succeeding  fiscal  year  or 
whether  their  compensation  should  be  limited  to  the  rates  paid  dur- 
ing the  fiscal  year  1912,  as  specified  in  the  general  deficiency  act 
before  amendment. 

Held^  that  the  appropriations  referred  to  in  the  amendatory  law 
were  the  same  as  those  described  in  the  law  which  it  amended,  and 
that  the  rates  of  compensation  for  personal  services  paid  from  lump- 
sum appropriations  coming  within  the  operation  of  said  act  were  to 
be  governed  by  the  rates  paid  during  the  preceding  fiscal  year. 
Held  further^  that  the  pay  of  these  inspectors  misht  be  increased 
during  the  fiscal  year  1913,  as  the  appropriation  from  which  they 
were  then  paid  was  not  subject  to  the  restrictions  of  the  act  of 
August  26,  1912,  and  that  they  might  be  paid  such  increased  com- 
pensation during  the  succeeding  fiscal  year,  as  the  appropriation  for 
such  year  would  come  within  the  operation  of  the  law  as  amended. 

(5^75,  J.  A.  G.,  Apr.  14,  1913.) 


CIVIL  SERVICE:  Removal  of  classified  employees;  superintendent  of  the 
Antietam  battle  field. 

The  superintendent  of  the  Antietam  battle  field  is  provided  for 
by  the  annual  appropriation  in  the  act  of  August  24,  1912  (37  Stat., 
440) ,  of  the  sum  of  $1,500— 

"  For  pay  of  superintendent  of  Antietam  battle  field,  said  super- 
intendent to  perform  his  duties  under  the  direction  of  the  Quarter- 
master's Department  and  to  be  selected  and  appointed  by  the  Secre- 
tary of  War,  at  his  discretion,  the  person  selected  and  appointed  to 
this  position  to  be  an  honorably  discharged  Union  soldier. ' 

Opinion  w  as  desired  as  to  whether  or  not  this  position  came  within 
the  requirements  of  section  6  of  the  act  of  August  24,  1912  (37  Stat., 
555),  which  provides  for  written  charges  and  hearings  before  dis- 
charge, and  the  record  thereof,  as  to  every  "  person  in  the  classified 
civil  service  of  the  United  States." 

The  classified  service  is  defined  in  Rule  2  of  the  Civil  Service  Rules 
as  including — 

"All  officers  and  employees  in  the  executive  civil  service  of  the 
United  States,  heretofore  or  hereafter  appointed  or  employed,  in 
positions  now  existing  or  hereafter  to  be  created,  of  whatever  func- 
tion or  designation,  whether  compensated  by  fixed  salary  or  other- 
wise, except  persons  employed  merely  as  laborers,  and  persons  whose 
appointments  are  subject  to  confirmation  by  the  Senate." 

Held^  that  the  position  of  superintendent  of  the  Antietam  battle 
field  clearly  came  within  this  definition  of  the  classified  service,  and 
that  there  was  nothing  in  the  appropriation  to  take  it  out  of  said 
service,  although  the  provision  that  the  superintendent  should  b^  «5r 
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PUBLIC  PBOPBBTY:  Disposal  of  sewage  on  a  military  reservation,  valu- 
able for  irrigation  thereon. 

The  sewage  of  a  military  reservation  was  needed  for  use,  after 
purification,  in  the  cultivation  of  forage  crops,  gardens,  etc.,  on  the 
I'eservation.  The  military  authorities  recommended  that  the  Gov- 
ernment construct  its  own  purification  plant,  for  which  part  of  the 
funds  were  already  available,  and  use  the  sewage  for  the  benefit  of 
the  post  and  reservation.  It  was  shown  that  the  raw  sewage  was 
worth  $6  per  million  gallons,  and  that  the  quantity  would  be  from 
2,000,000  to  3,000,000  gallons  per  day.  A  private  company  had  of- 
fered to  construct  a  purification  plant  and  to  receive  and  purify 
the  sewage  at  its  own  expense  and  to  save  the  Government  harmless 
against  the  pollution  or  streams  or  other  injuries  incident  to  the 
use  of  the  sewage,  in  return  for  the  right  to  receive  all  the  sewage 
from  the  reservation.  Another  company  desired  that  the  disposal 
of  the  sewage  should  be  made  the  subject  of  public  competition. 

Held^  that  this  sewage  was  the  property  of  the  United  States,  and 
having  a  positive  and  considerable  value  both  commercially  ana  for 
use  on  the  Government  reservation,  where  it  appeared  to  be  much 
needed,  the  Secretary  had,  under  the  circumstances,  no  authority  to 
dispose  of  the  same  to  private  parties  in  either  of  the  methods  pro- 
posed. 

(80-132,  J.  A.  G.,  Apr.  16,  1913.) 


RETIRED    OFFICEB:    Assignment    of,    to   active    duty   as   post-exchange 
officer. 

A  retired  Army  officer  expressed  a  desire  to  be  assigned  to  active 
duty  as  post-exchange  officer  at  a  post  where  there  were  troops 
serving.    The  act  of  April  23, 1904  j;33  Stat.,  264) ,  provides  that— 

"  The  Secretary  of  War  may  assi^  retired  officers  of  the  Army, 
with  their  consent,  to  active  duty  in  recruiting,  *  *  ♦  and  to 
staff  duties  not  involving  service  with  troops." 

A  post-exchange  officer  is  selected  and  detailed  by  the  post  com- 
mander, and  as  such  is  under  the  command  and  performs  duties  under 
the  supervision  of  the  same  authority. 

HeM^  that  the  duties  of  a  post-exchange  officer  are  not  distinct  from 
those  of  an  officer  serving  with  troops,  but  are  habitually  performed 
by  an  officer  so  serving,  and  that  this  officer  might  not  lawfully  be 
assigned  to  the  duty  in  question. 

(88-600,  J.  A.  G.,  Apr.  8,  1913.) 


BO  ADS  AND  STREETS:  Control  of,  on  military  reservations;  jurisdiction. 

A  strip  of  land  on  a  military  reservation,  over  which  jurisdiction 
had  been  ceded  to  the  United  States,  had  been  occupied  by  an  emer- 
gency levee.  A  public  highway  which  had  existed  as  far  back  as 
1846  had  occupied  for  the  greater  part  of  its  course  across  the  reserva- 
tion land  then  occupied  by  the  new  levee.  The  civil  authorities 
desired  that  a  new  road  be  located  across  the  reservation  as  nearly  as 
possible  to  the  line  of  the  old  road,  and  opened  to  public  travel. 
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ASSOCIATIONS:  Membership  dues  in  Intematioxial  Association  of  Chiefs 
of  Police. 

The  Auditor  for  the  War  Department  disallowed  an  item  of  $5  in 
the  accounts  of  a  disbursing  officer,  the  same  being  for  "  annual  dues 
for  one  year  for  membership  of  the  Adjutant  General  in  the  Inter- 
national Association  of  Chiefs  of  Police,"  on  the  ground  that  pay- 
ment of  the  same  was  prohibited  by  section  8  of  the  act  of  Jime  26, 
1912  (37  Stat.,  184),  which  provides: 

"No  money  appropriated  by  this  or  any  other  Act  shall  be  ex- 
pended for  membership  fees  or  dues  of  any  officer  or  employee  of 
the  United  States  or  of  the  District  of  Columbia  in  any  society  or 
association  or  for  expenses  of  attendance  of  any  person  at  any  meet- 
ing or  convention  of  members  of  any  society  or  association,  imless 
such  fees,  dues,  or  expenses  are  authorized  to  be  paid  by  specific 
appropriations  for  such  purposes  or  are  provided  for  in  express 
terms  in  some  general  appropriation." 

The  voucher  covering  the  disbursement  in  question  was  paid  from 
the  appropriation  for  "Incidental  expenses,  Quartermasters  Depart- 
ment, 1913,"  which  does  not  specifically  authorize  the  payment  of 
membership  fees  or  dues  of  any  officer  or  employee  of  the  United 
States  in  any  society  or  association. 

Held^  that  in  view  of  the  specific  prohibition  contained  in  said 
act  of  June  26,  1912,  the  payment  of  a  membership  fee  in  the  Inter- 
national Association  of  Chiefs  of  Police  was  not  authorized  and  that 
the  disallowance  by  the  auditor  should  be  affirmed. 

(Comp.  of  the  Treas.,  Apr.  9, 1913.) 


AVIATION  SEBVICE:  Increase  of  pay  and  allowances  for. 

The  Army  appropriation  act  of  March  2,  1913  (Public,  No.  401, 
p.  3),  provides  that> — 

"  The  pay  and  allowances  that  are  now  or  may  hereafter  be  fixed 
by  law  for  officers  of  the  Regular  Army  shall  be  increased  thirty-five 
per  centum  for  such  officers  as  are  now  or  may  hereafter  be  detailed 
by  the  Secretary  of  War  on  aviation  duty :  Provided^  That  this  in- 
crease of  pay  and  allowances  shall  be  given  to  such  officers  only  as  are 
actual  fliers  of  heavier  than  air  crafts,  and  while  so  detailed:  Pro- 
vided further^  That  not  more  than  thirty  officers  shall  be  detailed  to 
the  aviation  service." 

On  application  for  opinion  by  the  Secretary  of  War,  keld^  that  the 
increase  of  pay  provided  for  in  said  act  applies  to  the  regular  pay 
of  an  officer  of  the  Army  detailed  for  duty  under  said  provision, 
including  longevity  pay,  foreign-service  pay,  additional  pay  for 
providing  mounts,  or  any  other  additional  pay,  and  also  commutation 
of  quarters  or  any  other  allowance  which  the  officer  is  entitled  to 
receive  in  money  while  so  detailed,  including  mileage  for  travel  under 
orders;  but  that  the  law  does  not  contemplate  an  mcrease  in  any 
allowance  that  the  officer  is  entitled  to  receive  in  kind  only,  such  as 
heat  and  light,  medicines  and  medical  attendance,  quarters,  forage, 
shelter  for  mounts,  etc. 

(Comp.  of  the  Treas.,  Apr.  8,  1913.) 
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Held^  on  appeal,  that  the  first  bill  having  been  paid  within  the 
period  when  discount  should  have  been  allowed,  the  overpayment  of 
the  amount  of  the  discount  was  properly  disallowed;  and  that  the 
second  bill  not  having  been  paid  until  after  the  right  to  the  discount 
had  lapsed,  the  company  furnishing  the  gas  became  entitled  to  the 
full  amount  of  the  bill.  The  payment  was,  therefore,  legally  made, 
and  the  accounting  officers  were  not  justified  in  disallowing  the 
amount  of  the  discount. 

(Comp.  of  the  Treas.,  Apr.  3,  1913.) 


QXTAKTEBS:  Commutation  of,  on  day  of  relief  from  duty. 

Certain  officers  on  duty  at  the  Army  War  College  at  Washington, 
D.  C,  were  by  special  orders  relieved  from  duty  to  take  eflfect  July  1, 
1912,  granted  leaves  of  absence  to  take  eflfect  on  being  relieved  from 
duty,  and  directed  then  to  proceed  to  their  proper  stations. 

Ueld^  that  the  allowance  of  commutation  of  quarters  is  analogous 
to  allowance  of  pay,  and  that  the  officers  in  question  were  entitled  to 
commutation  for  the  day  they  were  relieved  from  duty. 

(Comp.  of  the  Treas.,  Apr.  16,  1913.) 


TRANSPOBTATIOK:  Of  the  Army;  Hire  of  means  of  transportation  for 
officers  engaged  upon  map  work;  Appropriation  chargeable. 

It  was  contemplated  to  order  an  officer  of  the  Coast  Artillery  Corps 
to  take  station  for  fieldwork  in  the  preparation  of  maps  necessary  in 
the  military  service  in  connection  with  which  it  would  be  necessary  to 
perform  local  travel,  both  on  land  and  water.  A  decision  was  desired 
from  the  Comptroller  upon  the  following  questions : 

(a)  Whether,  in  the  case  of  officers  (not  receiving  pay  and  allow- 
ances as  mounted  officers)  engaged  in  the  performance  of  duties 
assigned  to  them,  or  required  to  do  local  travel  such  as  indicated 
above,  payment  may  be  made  from  public  funds  for  the  hire  of 
necessary  and  suitable  means  of  local  transportation ; 

(6)  Whether  payment  for  such  hire  is  authorized  in  the  case  of 
officers  who  receive  pay  and  allowances  as  mounted  officers  when 
such  local  travel  is  required  of  them  and  the  same  can  not  properly 
be  accomplished  by  the  use  of  saddle  horses;  and  also 

{c)  Whether  payment  is  authorized  for  the  hire  of  saddle  horses, 
when  necessary,  for  the  use  of  mounted  officers  on  such  detached 
service  where  it  would  be  an  excess  of  expense  to  the  Government  for 
the  transportation,  care,  and  maintenance  of  the  private  mounts  of 
those  officers  in  order  to  have  them  available  at  place  of  duty. 

The  foregoing  questions  were  framed  upon  the  supposition  that 
mileage  was  not  to  be  paid  for  the  travel  for  which  trie  transporta- 
tion was  to  be  furnished. 

Held^  that  under  the  provisions  of  the  act  of  May  11,  1908  (35 
Stat.,  108),  it  is  the  duty  of  the  United  States  to  furnish  the  neces- 
sary mounts  and  horse  equipments  to  officers  below  the  grade  of 
major  entitled  to  be  mounted,  and  that  where  it  would  be  impossible 
or  impracticable  to  provide  such  mounts,  and  the  exigencies  of  the 
service  should  require  the  officer  to  be  mounted,  horses  might  b^ 
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DECISIONS  OF  THE  COTTBTS. 

(Digests  prepared  in  the  office  of  the  Judge  Advocate  General.) 

CONTBACTS:  Liquidated  damages;  time  of  completion. 

A  contract  was  entered  into  to  furnish  all  material  and  labor  for 
the  construction  of  a  coal-storing  plant  to  be  completed  within  12 
calendar  months  from  the  date  of  the  contract,  with  a  provision  for 
the  payment  of  liquidated  damages  for  delay  beyond  the  period 
fixed.  It  contained  a  provision  for  additions  of  certain  units  to 
the  plant  at  a  specified  unit  price,  it  being  contemplated  at  the  time 
that  Congress  would  appropriate  more  money,  and  that  in  such 
event  the  plant  would  be  increased  by  the  addition  of  such  units. 
Congress  made  the  appropriation,  and  additional  units  were  ordered, 
amounting  to  much  more  than  the  original  work.  No  provision  was 
made  for  an  extension  of  the  time  of  completion  on  account  of  such 
additions.  Delays  were  occasioned  by  the  fault  of  the  Government 
in  commencing  the  work,  but  the  same  was  carried  to  completion 
with  reasonable  diligence  by  the  contractor. 

Held^  that  where  a  building  owner  delays  the  contractor,  the  for- 
mer can  not  enforce  a  time-limit  stipulation  for  the  completion  of 
the  work,  but  his  conduct  waives  the  same,  giving  the  contractor  a 
reasonable  time  in  which  to  complete  the  work;  that  the  delay  of 
the  Government  in  providing  a  site  for  the  commencement  of  this 
work  prevented  the  application  of  the  provision  for  liquidated  dam- 
ages; and  that  it  was  evident  that  the  limitation  was  intended  to 
apply  only  to  the  original  work,  and  not  to  the  extensions  then  un- 
known to  the  parties.  Judgment  was  therefore  rendered  for  the 
amount  of  the  liquidated  damages,  which  had  been  retained. 

{Smith  V.  United  States,  Ct.  of  Cls.,  No.  29849,  Mar.  24,  1913.) 


ENLISTMENT:  Of  a  minor  without  consent  of  his  parent  or  gruardian; 
habeas  corfyua  proceedings  while  held  in  confinement  preparatory  to 
delivery  to  the  military  authorities  as  a  deserter. 

A  minor  who  enlisted  in  the  Army  without  the  consent  of  his 
parent  or  guardian  deserted,  was  arrested  while  in  desertion,  and 
was  being  held  for  delivery  to  the  military  authorities.  While  so 
held,  a  writ  of  habeas  corpus  was  sued  out  by  himself  and  his  mother 
jointly,  claiming  his  release  on  the  ground  of  minority. 

Held,  that  a  minor  enlisting  without  the  consent  ot  his  parents  or 
guardian  becomes  a  de  jv/re  soldier,  and  on  his  desertion  from  the 
service  and  subsequent  arrest,  and  while  being  held  for  delivery 
to  the  military  authorities  for  such  offense,  he  is  not  entitled  to  be 
released  upon  habeas  corpus^  either  upon  his  own  application  or  that 
of  his  parent.  Held  further,^  in  this  case,  that  the  mother  of  the 
soldier,  having  known  of  his  enlistment  for  some  time  and  not  hav- 
ing taken  any  steps  to  have  him  released  from  his  enlistment,  vir- 
tually ratified  said  enlistment,  and  her  application  for  his  discharge 
after  he  had  deserted  from  the  service  and  had  been  arrested  for  the 
offense,  should  for  this  reason  be  denied. 

(Ex  parte  Dunakin,  202  Fed.  Rep.,  290.) 
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Held^  that  the  date  of  the  officer's  first  flight  after  being  detailed 
to  this  duty  should  be  regarded  as  the  date  upon  which  his  increase  of 
pay  and  allowances  should  commence,  and  not  the  date  of  his  re- 
porting for  duty;  but  that  aft^r  his  first  flight,  the  additional  pay 
should  not  cease  if  he  holds  himself  in  readiness  for  such  duty  and 
if,  through  no  fault  of  his  own,  no  flight  can  be  made  for  a  limited 
period. 

(72-181,  J.  A.  G.,  May  5, 1913.) 


BITBIAL    EXPENSES:    Of    general    prisoners;    embalming    remains    for 
shipment. 

On  application  for  opinion  as  to  whether  or  not  any  expense  was 
authorized  for  embalming  and  preparing  for  shipment  the  remains 
of  a  deceased  general  prisoner,  held^  that  there  was  no  appropria- 
tion imder  the  control  of  the  War  Department  out  of  wnich  such 
expense  or  charges  for  shipment  to  relatives  of  the  remains  of  a 
general  prisoner,  could  be  paid,  and  that  the  ordinary  means  avail- 
able at  tne  post  for  the  disposition  of  remains  of  deceased  prisoners 
should  be  availed  of. 

(80-400,  J.  A,  a,  May  22,  1913.) 


CLEBKS  AKB  EMPLOYEES:  In  the  executive  departments;  promotions 
and  demotions  in  the  classified  civil  service. 

Section  4  of  the  legislative,  executive,  and  judicial  appropriation 
act  of  August  23, 1912  (37  Stat,  413),  provides  that:    • 

"The  Civil  Service  Commission  shall,  subject  to  the  approval  of 
the  President,  establish  a  system  of  efficiency  ratings  for  the  classi- 
fied service  in  the  several  executive  departments  in  the  District  of 
Columbia  based  upon  records  kept  in  each  department  and  inde- 
pendent establishment  with  such  frequency  as  to  make  them  as 
nearly  as  possible  records  of  fact.  Such  system  shall  provide  a 
minimum  rating  of  eflSciency  which  must  be  attained  by  an  em- 
ployee before  he  may  be  promoted;  it  shall  also  provide  a  rating 
below  which  no  employee  may  fall  without  being  aemoted ;  at  shaU 
further  provide  for  a  rating  below  which  no  employee  may  fall 
without  being  dismissed  for  ineflSciency.  All  promotions,  demo- 
tions, or  dismissals  shall  be  governed  by  provisions  of  the  civil- 
service  rules     *     *     *.'* 

Held^  that  the  provision  "  all  promotions,  *  *  *  or  dismissals 
shall  be  governed  by  provisions  of  the  civil-service  rules,"  construed 
with  reference  to  other  provisions  with  which  it  is  associated,  was  not 
then  operative  and  would  become  effective  only  after  the  Civil  Serv- 
ice Commission  had  established,  with  the  approval  of  the  President, 
a  system  of  efficiency  ratings  for  the  classined  service  in  the  several 
executive  departments  in  the  District  of  Columbia. 

(6-112,  J.  A.  G.,  May  10, 1913.) 


CONTBACTS:  Employment  of  alien  labor  upon  Government  work. 

A  part  of  the  work  for  the  construction  of  a  water  system  at 
Schoneld  Barracks,  Hawaii,  was  let,  after  advertisement,  to  a  com- 
pany which  sublet  the  work  of  constructing  the  ditch^  or  a  ^t^v^t^ 
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struction  of  a  portion  of  the  Washington- Alaska  Military  Cable  and 
Telegraph  System.  The  specifications  called  for  the  delivery  of  cer- 
tain wooden  poles  which  were  to  be  set  into  the  ground  and  each 
supported  by  three  braces  in  the  form  of  a  tripod,  both  poles  and 
braces  to  be  furnished  and  placed  in  position  by  the  contractor. 
Payments  were  to  be  made  as  follows : 

{a)  Upon  the  delivery  of  braces  at  points  where  poles  and  tripods 
are  to  be  set  and  the  acceptance  of  the  same  in  lots  of  2,000  or  more, 
at  the  rate  of  75  cents  per  brace. 

(6)  Poles  and  tripods  when  set  as  per  specification  will  be  ac- 
cepted in  lots  of  500  or  more,  and  when  accepted  will  be  paid  for 
at  the  rate  of  75  cents  per  tripod. 

(c)  Clearance  of  right  of  way  will  be  paid  for  upon  final  settle- 
ment and  completion  of  the  contract,  and  will  be  included  in  the 
final  payment  upon  acceptance  of  the  entire  work  of  reconstruction. 

On  application  for  opinion  as  to  whether  or  not  the  provisions  of 
the  eight-hour  law  applied,  and  as  to  whether  the  contract  should 
contain  the  stipulation  required  by  the  act  of  June  19,  1912  (37 
Stat.,  137), 

Held,  that  the  purchase  of  braces  and  their  transportation  to  the 
places  where  they  were  to  be  set  up,  fell  within  the  following  pro- 
vision of  the  second  section  of  the  act  of  June  19,  1912 : 

"  That  nothing  in  this  act  shall  apply  to  contracts  for  transporta- 
tion by  land  or  water  *  *  *  or  for  the  purchase  of  supplies  by 
the  Government,  whether  manufactured  to  conform  to  particular 
specifications  or  not;"  but  that  the  work  of  placing  the  poles  and 
braces  in  position  and  of  clearing  the  right  of  way  was  subject  to 
the  provisions  both  of  the  act  of  August  1,  1892  (27  Stat.,  340),  and 
the  said  act  of  June  19, 1912. 

Held  further^  that  the  officer  in  charge  of  the  work  was  in  the  best 
position  to  judge  as  to  whether  or  not  an  extraordinary  emergency 
sufficient  to  excuse  noncompliance  with  the  former  act,  or  extraordi- 
nary conditions  sufficient  to  excuse  noncompliance  with  the  latter 
act,  existed  in  any  particular  case,  and  his  honest  and  reasonable 
decision  would  not  likely  be  reversed. 

(32-300,  J.  A.  a.  May  17,  1913.) 


EIOHT-HOirB  LAW:  Porcliase  of  supplies;  remodeling  projectile  hoists; 
water  and  electric  lights;  stevedoring. 

Section  1  of  the  act  of  June  19, 1912  (37  Stat,  137),  prescribed  that 
every  contract  made  for  or  on  behalf  of  the  Government  involving 
the  employment  of  laborers  or  mechanics  shall  contain  a  provision 
that  no  such  laborer  or  mechanic  doing  any  part  of  the  work  contem- 
plated by  the  contract  shall  work  more  than  eight  hours  in  anv  one 
calendar  day,  with  a  provision  for  exacting  a  penalty  for  violation 
of  the  act.  Section  2  excepts  from  the  general  provisions  of  the  law 
contracts,  among  others — 

"  For  the  purchase  of  supplies  by  the  Government,  whether  manu- 
factured to  conform  to  particular  specifications  or  not,  or  for  such 
materials  or  articles  as  may  usually  be  bought  in  open  market,  ex- 
cept armor  and  armor  plate,  whether  made  to  conform  to  particular 
specifications  or  not.'^ 
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harbor  at  that  place,  the  work  must  be  prosecuted  in  compliance 
with  the  eight-hour  law  of  August  1, 1892  (27  Stat.,  340),  as  amended 
by  the  act  of  March  3, 1913  (37  Stat.,  726). 
(32-213.1,  J.  A.  G.,  May  2,  1913.) 


EIOHT-HOTTlt   LAW:  Extraordinary   emergency;    mobilization   camp   at 
Oalveston,  Tex. 

On  February  21  and  24, 1913,  the  Second  Division  of  the  Army  was 
ordered  to  mobilize  at  Galveston,  Tex.,  and  it  was  necessary  to  make 
preparations  for  caring  for  the  troops  while  stationed  in  tl^at  locality. 
Some  of  the  troops  were  en  route  at  the  time  the  officer  designated 
to  make  these  preparations  had  reached  the  vicinity  of  Galveston, 
and  certain  classes  of  work  had  to  be  done  quickly.  This  work  was 
contracted  for,  and  consisted  of  three  classes,  viz,  arranging  for 
water,  building  latrines,  and  building  bridges.  It  appeared  that  the 
work  could  not  have  been  completed  in  time  by  workmff  the  available 
force  *of  laborers  and  mechanics  only  eight  hours  per  day,  and  they, 
in  fact,  performed  labor  in  excess  or  said  limit. 

Held^  that  the  situation  might  be  regarded  as  constituting  an  occa- 
sion of  extraordinary  emergency  or  condition  within  the  meaning 
of  the  statutes  limiting  the  employment  of  labor  to  eight  hours  per 
day  on  Government  work,  which  would  justify  the  employment  of 
laborers  and  mechanics  for  more  than  eight  hours  per  aay. 

(32-232,  J.  A.  a.  May  20,  1913.) 


OBATUITY:  On  death  of  soldier;  to  whom  payable;  estate  of  deceased. 

The  act  of  May  11,  1908  (35  Stat.,  108),  as  amended  by  the  act  of 
March  3,  1909  (35  Stat.,  735),  provides  for  the  payment  of  a  gratu- 
ity equal  to  six  months'  pay  to  the  widow  of  an  officer  or  of  an  en- 
listed man  dying  in  the  service  from  wounds  or  disease  not  the  result 
of  his  own  misconduct,  or  "  to  any  other  person  previously  designated 
by  him,"  and  further  provides  that — 

"  The  Secretary  of  War  shall  establish  regulations  requiring  each 
officer  and  enlisted  man  to  designate  the  proper  person  to  whom  this 
amount  shall  be  paid  in  case  of  his  death." 

Ileld^  that  the  designation  of  an  estate,  whether  the  estate  of  the 
designator  or  the  estate  of  another,  is  not  contemplated  by  the 
statute. 

(42-140,  J.  A.  a.  May  22,  1913). 


GBATUITY:  On  death  of  soldier;  forfeiture  by  desertion. 

A  soldier  absented  himself  without  leave  June  10,  1912,  at  Alcatraz 
Island,  Cal.,  and  was  apprehended  March  12,  1913,  and  delivered 
to  the  military  authorities  at  Jefferson  Barracks,  Mo.  He  was  ad- 
mitted to  the  post  hospital  at  Jefferson  Barracks  on  March  20,  1918, 
and  died  in  said  hospital  March  31  following,  from  a  disease  sup- 
posed to  have  been  incurred  during  his  absence,  but  not  incurred 
through  misconduct. 

There  was  every  indication  to  show  that  the  soldier  intended  to 
desert  the  service,  and  no  steps  had  been  taksn  V>^  \Xi<^  C^or^^rcissL^x^ 
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the  reservation  **a  description  by  metes  and  bounds  of  the  lands 
herein  authorized  to  be  taken  shall  be  approved  by  the  Secretary 
of  War." 

A  right  of  way  was  surveyed  and  a  description  by  metes  and 
bounds  of  the  lands  proposed  to  be  occupied  was  approved  by  the 
Secretary  of  War  accordmg  to  the  provisions  of  said  act.  It  after- 
wards appeared  that  the  lands  approved  for  station  purposes  and 
sidings  were  disadvantageously  located  for  Government  purposes. 

Ileld^  that  the  Secretary  of  War,  in  approving  the  location  as 
surveyed  and  described  by  metes  and  bounds,  had  exhausted  his 
powers  and  could  not  subsequently  approve  a  different  location 
without  authority  of  Congress;  held  further^  that  neither  a  revocable 
license  nor  a  lease  under  the  act  ot  July  28,  1892  (27  Stat.,  321), 
could  be  given  for  such  purposes,  as  the  same  necessarily  contem- 
plated an  occupancy  of  a  permanent  nature.    21  Op.  Atty.  Gen.,  537. 

(80-624,  J.  A.  G.,  May  1,  1913.) 


MHJTIA:  Of  the  District  of  Columbia;  residence  within  the  District. 

The  act  of  March  1,  1889,  for  the  organization  of  the  Militia  of 
the  District  of  Columbia,  provides  (25  Stat,  772) : 

"That  every  able-bodied  male  citizen  resident  within  the  Dis- 
trict of  Columbia,  of  the  age  of  eighteen  years  and  under  the  age  of 
forty-five  years,    ♦     ♦    ♦    shall  be  enrolled  in  the  militia    *     *     *." 

Tne  quc^ion  having  arisen  as  to  the  meaning  of  the  words  "  resi- 
dent therein  "  as  appned  to  employees  of  the  District  of  Columbia 
and  of  the  several  Federal  departments  therein — 

Z/rfrf,  that  the  period  of  enlistment  in  the  National  Guard  of 
the  District  of  Columbia  having  been  fixed  bv  Congress  at  three 
years^  employees  of  the  District  or  of  the  f^ederal  departments 
therem  are  eligible  to  enlistment  in  the  National  Guard  of  the 
Pistrict,  so  far  as  residence  is  concerned,  if  they  actually  have  their 
places  of  abode  in  the  District  and  intend  to  remain  there  indefi- 
nitely or  for  a  period  of  not  less  than  three  years  from  the  date  of 
enlistment. 

(58-811,  J.  A.  G.,  May  26,  1913.) 


IfTTiTTIA:  Organization;  conformity  to  that  of  the  Begular  Army;  line 
and  staff. 

Section  3  of  the  militia  act  of  January  21,  1903  (32  Stat.,  775),  as 
amended  by  section  2  of  the  act  of  May  27,  1908  (85  Stat.,  399), 
provides  inter  alia  that — 

"  On  and  after  January  21,  1910,  the  organization,  armament,  and 
discipline  of  the  Organized  Militia  in  the  Several  States  and  Ter- 
ritories and  the  District  of  Columbia  shall  be  the  same  as  that  which 
is  now  or  may  hereafter  be  prescribed  for  the  Regular  Army  of  the 
United  States,  subject  in  time  of  peace  to  such  general  exceptions  as 
mav  be  authorized  by  the  Secretary  of  War.'' 

In  a  report  bv  this  office  of  June  29,  1909  (C.  14148-F),  when  the 
requirements  of  section  1114,  Revised  Statutes,  prescribing  brigade 
and  division  organizations,  were  held  in  abeyance  as  provided  in 
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BESPONSIBILITY :  Disposition  of  unserviceable  property. 

Paragraph  1039,  Army  Regulations,  1910,  provides  that  china  and 
glass  ware  belonging  to  the  mess  outfit  of  a  military  organization 
changing  station  shall,  on  the  order  of  the  commanding  officer  of 
the  post  or  station,  be  inspected,  and  that  all  such  ware  which  is 
found  to  be  serviceable  shall  be  turned  over  to  the  quartermaster 
for  reissue,  and  all  found  to  be  unserviceable  shall,  after  the  author- 
ized allowance  of  5  per  cent  a  quarter  on  account  of  breakage  shall 
have  been  deducted,  be  destroyed  and  the  money  value  thereof 
charged  against  the  responsible  officer.  The  report  of  the  survey 
when  approved  by  the  commanding  officer  shall  be  final. 

An  inspection  of  china  and  glass  ware  of  a  company  was  ordered 
only  a  short  time  before  said  organization  changed  its  station,  and 
the  same  having  been  found  to  be  serviceable,  was  turned  over  to 
the  quartermaster  of  the  post  by  order  of  the  commanding  officer 
of  the  post,  who  approved  the  survey  as  required  by  regulation, 
although  the  report  thereof  was  imperfect.  Afterwards  a  board  oi 
survey  appointed  for  the  purpose  found  similar  property  in  the 
hands  of  the  depot  quartermaster,  supposed  to  be  the  same  as  that 
which  had  been  turned  over  to  him,  unserviceable. 

Held^  that  under  the  circumstances  the  survey  ordered  by  the 
commanding  officer  and  approved  by  him  should  be  taken  as  final, 
and  that,  if  unserviceable  property  was  found  in  the  hands  of  the 
depot  quartermaster,  the  same  should  be  disposed  of  bv  him  in  the  ' 
usual  manner  and  thereupon  he  should  be  relieved  from  further 
responsibility. 

(80^120,  J.  A.  a,  May  31,  1913.) 


BETIBED  OFFICEBS:  Active  duty  in  certifying  to  the  destruction  of 
worn-out  property. 

A  circular  of  the  Quartermaster's  Department  required  that  the 
certificate  of  the  accountable  officer  to  the  destruction  of  certain 
worn-out  expendable  property  issued  to  troops  should  be  sup- 
ported by  the  certificate  of  a  disinterested  officer  to  the  effect  that 
the  property  had  been  destroyed  in  his  presence.  A  recruiting 
officer  of  the  Army  desired  to  know  whether  a  retired  officer  not 
on  active  duty  could  be  allowed  to  make  this  certificate  as  the  dis- 
interested officer. 

HeM^  that  this  certificate  contemplated  the  performance  of  active 
duty  in  seeing  to  the  destruction  of  the  property,  to  which  duty  a 
retired  officer;  not  on  active  duty,  could  not  lawfully  be  assigned,  and 
therefore  such  an  officer  could  not  make  the  required  certificate. 

(88-500.  J.  A.  a.  May  17,  1913.) 


SEB VICES:  Oratuitous;  accepting  grratuitous  transportation  in  relieving 
flood  sufferers. 

Several  railway  companies  had  participated  in  the  movement  of 
a  special  train  from  Washington,  D.  C,  to  Cincinnati,  Ohio,  for 
the  Secretary  of  War  and  party  in  connection  with  the  furnishing 
of  relief  to  sufferers  from  the  unusual  floods  in  the  latter  State,  and 
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QXTABTEBS:  Commutation  of,  while  awaiting  sailiner  of  a  steamer;  chan^ 
of  orders. 

An  officer  of  the  Army  was  relieved  from  duty  at  his  permanent 
station  in  time  to  permit  him  to  proceed  to  Seattle,  Wash.,  and  there 
take  passage  on  a  steamer  going  to  a  post  in  Alaska  to  which  he  had 
been  assigned.  After  his  arrival  in  Seattle,  and  on  the  day  before 
the  sailing  of  the  steamer  on  which  he  was  to  take  passage,  the  officer's 
orders  were  changed  by  assigning  him  to  a  different  station,  and  he 
was  compelled  to  remam  in  Seattle  for  a  period  of  time  awaiting  the 
sailing  of  another  vessel  going  to  his  new  station. 
^  HeTd^  that  the  officer  acquired  no  right  to  quarters  or  to  commuta- 
tion thereof  during  the  time  he  was  compelled  to  await  the  sailing 
of  his  steamer  to  his  new  station,  the  delay  being  regarded  as  an 
incident  of  his  travel. 

(C6mp.  of  the  Treas.,  May  2,  1918.) 


TBANSPOBTATION:  Belease  of  carrier  from  liability;  Government  biU  of 
lading. 

A  shipment  of  household  goods  of  an  officer  changing  station  was 
made  upon  a  regular  form  of  Government  bill  of  lading,  which  is 
subject  to  all  the  conditions  and  limitations  of  a  uniform  or  standard 
bill  of  railroad  companies  and  takes  the  same  rates  provided  for  ship- 
ments therein  with  the  addition  that— 

"The  shipment  is  at  *  owner's  risk,'  or  released  rates  where  the 
tariff  provides  lower  rates  on  that  accoimt,  and  at  *  company's  risk,' 
where  the  tariff  makes  no  such  provision." 

Two  rates  were  provided  for  the  transportation  of  household  goods, 
one  a  lower  rate  where  the  value  of  the  goods  was  limited  or  releasea 
to  $10  per  hundred  pounds,  and  the  other  a  higher  rate  where  there 
was  no  such  release,  and  where  the  transportation  company  would  be 
liable  for  the  full  value  of  the  property  in  case  oi  loss.  It  was 
claimed  that  at  the  time  of  the  shipment  a  classification  was  effective 
which  provided  that  where  shippers  desired  reduced  rates  based 
upon  agreed  values — 

"A  statement  to  that  effect  must  be  written  out  or  stamped  in  full 
upon  the  bill  of  lading  at  time  of  shipment  and  the  shipper  required 
to  accept  in  writing  the  value  expressed,"  and  that  "  where  shippers 
do  not  desire  to  avail  themselves  of  the  reduced  ratings  based  upon 
agreed  value,  notation  of  that  effect  should  be  inserted  on  the  bill  of 
lading  by  the  agent  at  time  of  shipment." 

Hetd^  following  the  interpretation  heretofore  placed  upon  the  pro- 
visions of  the  Government  bill  of  lading,  that  the  shipment  in  ques- 
tion should  be  regarded  as  having  been  made  at  the  reduced  rates 
based  upon  a  release  of  value  ana  consequent  release  of  liability  of 
the  transportation  company  to  value  required  to  secure  reduced  rates, 
and  that  the  claim  for  the  difference  between  the  higher  and  the 
lower  rate  should  be  disallowed. 

(Comp.  of  the  Treas.,  May  21, 1918.) 


TBAVEUNG  EXPENSES:  Civilian  employees;  expense  of  board  and  lodg- 
incr  at  their  homes  while  on  temporary  duly. 

Certain  civilian  employees  on  temporary  duty  presented  with  their 
expense  accounts  subvouchers  signed  by  their  wives  which  included 
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board  and  lodging.  It  was  understood  that  they  were  living  at  their 
homes  at  the  time  they  were  engaged  on  temporary  duty.  Under 
paragraph  744,  Army  Ke^lations,  1910,  civilian  employees  in  any 
oranch  of  the  military  service  are  entitled  to  reimbursement  of  actual 
expenses  when  travelmg  under  competent  orders  for — 

"  Cost  of  meals,  and  lodgings  including  baths,  tips,  and  laundry 
work,  not  to  exceed  $4.50  a  day  while  on  duty  at  places  designated  in 
the  orders  for  the  performance  of  temporary  duty." 

Held^  that  civilian  employees  receive  this  reimbursement  on  the 
theory  that  they  continue  m  a  traveling  status,  and  that  by  presenting 
vouchers  signed  by  their  wives  it  woiud  appear  that  they  nad  aban- 
doned this  status.    The  payment  of  expense  accounts  of  such  em- 
{)loyees  supported  by  receipts  si^ed  by  their  wives  for  board  and 
odging  was.  therefore,  unauthorized. 
(Comp.  of  the  Treas.,  May  17, 1918.) 


BULLETIN   23. 

Bulletin  1  WAR  DEPARTMENT, 

No.  23.    J  Washington,  July  15^  1913. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  June,  1913,  and  of  certain  decisions  of 
the  Comptroller  of  the  Treasury,  and  of  the  courts,  and  of  opinions 
of  the  Attorney  General,  is  published  for  the  information  of  the 
service  in  general. 

[2054671,  A.  G.  O.] 

By  order  of  the  Secretary  of  War  : 

LEONARD  WOOD, 
Major  General^  Chief  of  Staff. 
Official  : 

GEO.  ANDREWS, 

The  AdjutarU  General. 


OPimONS  OF  THE  JUDGE  ADVOCATE  OENEEAL. 

APPROPRIATIONS:   Lump-sum;  payment  for  personal   service;   transfer 
from  a  statutory  position. 

It  was  proposed  to  transfer  a  clerk  in  the  War  Department  receiv- 
ing a  statutory  compensation  of  $1,800  per  annum  to  a  position 
newly  created  involving  the  performance  of  essentially  different 
duties  at  a  compensation  of  $3,600  per  annum,  to  be  paid  from  lump- 
sum appropriations.  Section  7  of  the  general  deficiency  act  of  August 
26,  1912  (37  Stat.,  626),  provides: 

"  Nor  shall  anv  person  employed  at  a  specific  salary  be  hereafter 
transferred  and  nereafter  paid  irom  a  lump-sum  appropriation  at  a 
rate  of  compensation  greater  than  such  specific  salary." 

Ueld^  that  the  above  provision  was  intended  only  to  prevent  the 
transfer  from  a  position  with  a  specific  salary  or  compensation  to 
another  position  paid  from  a  lump-sum  appropriation  at  an  increased 
compensation  where  the  duties  or  services  required  were  the  same  or 
similar,  but  that  where  the  duties  are  essentially  dissimilar  such 
transfer  might  be  made  without  violating  the  provisions  of  said  act, 
and  that  the  proposed  transfer  might  lawfully  be  made.  Decision 
of  Comptroller  of  the  Treasury,  June  6,  1913. 

(5-075,  J.  A.  G.,  June  13,  1913.) 

Similarly  held^  that  a  clerk  at  a  specific  salary  in  the  Department 
of  Agriculture  might  be  transferred  to  a  position  in  the  War  Depart- 
ment at  an  increased  compensation  paid  irom  a  lump-sum  appropria- 
tion where  the  duties  to  be  performed  were  essentially  different. 

(5-075,  J.  A.  G.,  June  13,  1913.) 

93668**— 17 15  226 
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Was  qualified  by  the  clause  "  or  so  much  thereof  as  may  be  necessary," 
the  effect  was  to  set  aside  only  so  much  from  the  general  appropria- 
tion as  might  be  needed  for  the  specific  purpose,  leaving  the  balance 
available  for  the  other  purposes  of  the  appropriation. 
(5-249.2,  J.  A.  G.,  June  3, 1913.) 


BONDS:  Justification  and  sufBlciency  of  sureties  on  bidder's  guarantees  and 
contractors'  bonds;  duplicate  certificates. 

The  Chief  of  the  Quartermaster  Corps  submitted  the  question  as  to 
whether  a  certificate  of  the  clerk  of  a  United  States  court  as  to  the 
sufficiency  of  sureties  on  bidders'  guaranties  and  contractors'  bonds 
was  required  to  be  placed  on  more  than  one  of  the  instruments  where 
the  contracts  are  required  to  be  executed  in  triplicate,  or  whether  it 
would  be  sufficient  if  the  certificate  should  be  attached  to  one  number 
with  a  reference  thereto  on  the  others. 

Held^  that  the  affidavit  of  justification  and  certificate  of  sufficiency 
of  sureties  to  a  contractor's  guaranty  o;*  bond  are  no  part  of  the  in- 
strument (Dig.  J.  A.  G.,  1912,  p.  195),  and  that  there  was  no  legal 
objection  to  requiring  the  certificate  to  be  placed  only  upon  one  num- 
ber of  the  guaranty  or  bond,  reference  being  made  thereto  on  the 
other  numbers. 

(12-311,  J.  A.  G.,  June  5, 1913.) 


CONTBACTS:  Opening:  of  bids;  accepting  a  proposal  after  the  time  fixed 
for  receipt  of  same. 

A  contract  was  to  be  let  for  remodeling  a  building,  and  the  time  for 
opening  proposals  therefor  was  fixed  at  11  a.  m.  The  lowest  bid  was 
received  Y  minutes  after  the  time  fixed  for  opening,  but  13  minutes 
before  the  bids  were  actually  opened.  It  was  not  claimed,  nor  did  it 
appear,  that  the  lowest  bidder  derived  any  advantage  from  the  delay 
in  submitting  his  bid. 

Held^  that  under  these  circumstances  the  lowest  bid  might  be  re- 
ceived and  the  contract  awarded  to  the  lowest  bidder,  the  case  being 
one  where  the  strict  requirements  of  the  regulations  might  be  waived. 

(76-251,  J.  A.  G.,  June  12,  1913.) 


DISCIPLINE:  Prisoner  awaiting  trial;  punishment. 

An  enlisted  man  of  the  Army  under  confinement  awaiting  trial 
was  subjected  to  solitary  confinement  on  bread  and  water  for  refusal 
to  work,  by  order  of  the  post  commander,  who  was  of  opinion  that 
discipline  demanded  immediate  action,  and  that  his  action  was  justi- 
fied by  the  Manual  of  Guard  Duty.  Paragraph  343  of  said  manual 
prescribes  that : 

"A  general  prisoner  who  refuses  to  work  may,  for  his  first  offense, 
be  closely  confined  and  deprived  of  his  next  meal,  but  food  will  be 
•allowed  him  as  soon  as  he  consents  to  resume  work." 

Paragraph  358  of  the  same  manual  provides  that : 

**  The  foregoing  rules  will  be  enforced  with  reference  to  garrison 
prisoners  so  far  as  applicable." 
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college  of  the  United  States  such  officer  "  shall  receive  from  the  an- 
nual appropriation  for  the  support  of  the  Army,  the  same  travel  al- 
lowances and  quarters  or  commutation  of  quarters  to  which  an  officer 
*  *  *  of  the  Regular  Army  would  be  entitled  for  attending  such 
school  or  college  under  orders  from  proper  military  authority. 

Upon  arrival  at  the  school  these  officers  were  assigned  to  and  occu- 
pied public  quarters,  but  afterwards  of  their  own  volition  moved  out 
of  them  and  provided  their  own  quarters,  apparently  believing  that 
they  were  entitled  either  to  commutation  or  quarters  or  quarters  in 
kind  as  they  might  elect. 

Section  16  of  General  Orders  No.  128,  W.  D.,  1911,  provided  with 
reference  to  officers  of  the  militia  attending  such  schools  that  "  militia 
officers  can  not  be  furnished  with  quarters  in  kind,"  and  paragraph 
341  of  the  Regulations  of  the  War  Department  for  the  Government 
of  the  Organized  Militia  contains  substantially  the  same  provision. 

Held^  that  there  is  no  authority  for  the  rule  that  militia  officers  so 
circumstanced  can  not  be  furnished  quarters  in  kind,  and  that  these 
officers,  having  been  furnished  quarters  in  kind,  were  not  entitled  to 
commutation  thereof,  as  an  Army  officer  similarly  situated  would 
not  have  been  entitled  to  such  commutation. 

(58-411.1,  J.  A.  G.,  June  7, 1913.) 


MXLITIA:  Bental  of  rifle  ranges  purchased  for,  to  the  United  States  and  to 
private  parties;  disposition  of  proceeds. 

On  submission  of  the  question  for  opinion  as  to  the  right  of  a  state 
to  charge  the  United  States  a  rental  for  the  use  of  a  rifle  range  pur- 
chased for  the  use  of  its  Organized  Militia,  and  of  the  right  of  the 
state  or  of  the  United  States  to  lease  such  ranges. 

Held^  that  where  a  state  rifle  range  was  purchased  from  a  Federal 
allotment  for  "  promotion  of  rifle  practice  "  under  section  1661,  Ee- 
vised  Statutes,  and  the  title  thereto  vested  in  the  United  States,  there 
was  no  legal  authority  for  its  leasing  by  the  state  to  the  United 
States  and  the  payment  of  rental  therefor. 

Held  further^  that  while  these  ranges  are  the  property  of  the 
United  States,  and  while  they  are  under  the  immediate  control  of  the 
militia  authorities  of  the  state,  they  are  subject  to  the  general  au- 
thority of  the  War  Department,  and  that  the  Secretary  of  War,  if  all 
or  any  portion  of  any  such  a  range  shall  not  be  needed  for  the  use  of 
the  state  militia,  may  authorize  its  lease  under  the  provisions  of  the 
act  of  July  28,  1892  (27  Stat,  321),  and  that  the  funds  derived  from 
such  leasing  should  be  deposited  in  the  Treasury  of  the  United  States 
to  the  credit  of  miscellaneous  receipts. 

(58-520,  J.  A.  G.,  June  2,  1913.) 


OFFICIAL  COBBESPONDENCE:  Telegram  in  relation  to  the  purchase  of  a 
mount. 

An  officer  of  the  Army  required  by  law  to  be  mounted  at  his  own 
expense,  was  directed  by  his  commanding  officer  to  purchase  a  suit- 
able mount  for  his  use  as  field  officer.  He  took  the  matter  up  with  a 
purchasing  officer  of  the  Quartermaster  Corps,  and  the  latter  sent 
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the  court  and  proceeded  with  the  work  under  the  contract,  and  a 
considerable  amount  became  due  for  work  performed.  Since  the 
order  of  the  court  appointing  the  managing  partner  the  other 
partner  went  into  bankruptcy,  and  a  receiver  in  bankruptcy  was 
appointed,  who  informed  the  commanding  officer  of  the  arsenal 
that  he  had  determined  that  he  had  no  right  to  complete  the  con- 
tract and  would  act  accordingly. 

Held^  that  the  bankruptcy  of  a  partnership  dissolves  the  firm 
(30  Cyc,  654),  and  where  the  interest  of  one  partner  is  trans- 
ferred in  bankruptcy  or  insolvency,  the  right  to  the  control  and  dis- 
position of  the  firm  assets  vests  in  the  other  partners  (30  Cyc,  664). 

Held  further^  that  it  was  proper  for  the  commanding  officer  to 
permit  the  managing  partner  to  complete  the  work  under  the 
contract,  and  to  draw  checks  in  payment  for  the  work  done  in  the 
name  ox  the  firm  and  deliver  the  same  to  the  managing  partner, 
who  had  ample  authority  to  indorse  the  firm  name. 

(76^31.23,  J.  A,  G.,  June  2, 1913.) 


POST  EXCHANGE:  Contracting  with  the  Government  to  famish  electric 
light. 

The  post  exchange  at  a  certain  military  post  operated  for  its 
own  use  a  small  electric  plant  and  furnished  light  to  several  build- 
ings. It  was  desired  to  know  whether  the  exchange  could  be  paid  for 
light  furnished  to  officers  pursuant  to  regulations. 

Heid^  that  there  was  no  reason  why  a  post  exchange  might  not 
enter  into  a  contract  with  the  Government  for  furnishing  electric 
current  for  lighting  the  authorized  allowance  of  quarters  for  officers 
on  duty  at  the  post. 

(4(M)41,  J.  A.  G.,  June  19, 1913.) 


P17BLIC  BXJILDINOS:  Bestrictions  on  expenditures  upon  public  buildings 
or  military  posts. 

The  act  of  February  27,  1893  (27  Stat.,  484),  provides: 

"  Hereafter  no  expenditures  exceeding  five  hundred  dollars  shall 
be  made  upon  any  building  or  military  post,  or  grounds  about  the 
same,  without  the  approval  of  the  Secretary  of  War  for  the  same, 
upon  detailed  estimates  of  the  Quartermaster's  Department    *    *    *." 

It  was  proposed  to  amend  paragraph  718,  Army  Regulations, 
1910,  reading  "  Nor  will  any  expenditures  exceeding  $500  be  made 
upon  any  building  or  grounds  at  any  post,  fort,  arsenal,  or  depot 
without  the  approval  of  the  Secretary  of  War  and  upon  detailed  esti- 
mates submitted  to  him,"  so  as  to  exclude  arsenals  therefrom.  It  was 
further  proposed  that  the  Secretary  of  War  should  delegate  authority 
to  act  in  his  name  in  the  approval  of  expenditures  upon  public  build- 
ings and  grounds  within  certain  limits  of  cost,  tb  the  heads  of  the 
staff  departments. 

Ueldy  that  although  the  provision  placing  restrictions  upon  the 
amount  to  be  expended  upon  building  or  military  posts  was  con- 
tained in  the  part  of  the  law  appropriating  for  barracks  and  quar- 
ters under  the  control  of  the  Quartermaster's  Department,  the  Ian- 
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Held^  that  a  regimental  or  company  exchange,  being  organized 
along  the  same  lines  and  for  the  same  purposes  as  a  regular  post  ex- 
change, although  not  recognized  as  a  governmental  agency  by  regu- 
lations, might  properly  be  regarded  as  an  extension  of  the  post 
exchange,  and  that  the  bill  in  question  might  be  settled  the  same  as 
if  the  purchase  had  been  made  from  a  post  exchange. 

(40-100,  J.  A.  G.,  June  19, 1913.) 


8TEN0OBAFHIC  BEPOBTEB:  Employment  of  an  enlisted  man. 

An  enlisted  man  at  a  post  was  employed  as  stenographic  reporter 
of  a  board  appointed  to  examine  into  and  report  upon  the  mental 
status  of  a  general  prisoner,  and  he  presented  a  bill  for  his  services 
at  the  rate  of  5  cents  per  100  words.  The  act  of  August  24,  1913 
(37  Stat.,  575),  provides: 

"  That  hereafter  enlisted  men  may  be  detailed  to  serve  as  steno- 
graphic reporters  for  general  courts-martial,  courts  of  inquiry,  mili- 
tary commissions,  and  retiring  boards,  and  while  so  serving  shall  re- 
ceive extra  pay  at  the  rate  oi  not  exceeding  five  cents  for  each  one 
himdred  words  taken  in  shorthand  and  transcribed,  such  extra  pay 
to  be  met  from  the  annual  appropriation  for  expenses  of  courts- 
martial,  and  so  forth.'' 

Heldy  that  as  the  law  only  provided  for  employing  enlisted  men  as 
stenographic  reporters  and  paying  extra  compensation  therefor  when 
detailed  to  serve  as  reporters  for  general  courts-martial,  courts  of 
inquiry,  military  commissions,  and  retiring  boards,  which  designa- 
tions did  not  embrace  a  board  of  the  character  in  question,  there  was 
no  authority  for  paying  for  this  extra  service. 

(72-237,  J.  A.  G.,  June  26, 1913.) 


DECISIONS  OF  THE  COUPTEOLLEB  OF  THE  TSEASXr&T. 

(Digests  prepared  in  the  office  of  the  Judge  Advocate  General.) 

ABSEN^CE:  Leave  of,  to  per  diem  employees  at  the  United  States  Military 
Academy;  daily  employees. 

The  Secretary  of  War  requested  a  decision  whether,  if  regulations 
were  promulgated  by  his  department  providing  for  a  leave  of  absence 
with  pay  to  employees  at  the  Military  Academy  when  their  compensa- 
tion is  fixed  either  on  a  per  annum,  a  per  month,  or  a  per  diem  basis, 
they  could  be  paid  for  such  absence  as  might  be  authorized  by  the 
regulations. 

neld^  that  the  granting  of  a  leave  of  absence  with  pay  to  employ- 
ees whose  compensation  is  fixed  by  law  is  a  matter  within  the  dis- 
cretion of  the  Secretary,  but  for  those  whom  he  is  authorized  to 
employ  under  lump-sum  appropriations,  the  compensation  and  terms 
of  employment  are  matters  of  agreement  between  the  parties;  that 
where  the  compensation  is  on  a  per  annum  basis,  there  is  a  degree  of 
permanency  of  employment  which  makes  proper  the  exercise  of 
executive  discretion  in  agreeing  with  the  employee  for  a  leave  of 
absence  with  pay,  and  the  same  is  true  with  regard  to  those  employed 
on  a  per  diem  basis  where  the  rate  of  pay  merely  measures  the  com- 
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Service  at  a  salary  of  $2,000  per  annum  of  a  clerk  in  the  Bureau  of 
Indian  Aflfairs  holding  a  position  with  a  salary  fixed  by  law  at  less 
than  $2,000  per  annum. 

The  appropriation  "  General  expenses,  Indian  Service,  1913,"  reads 
in  part: 

**  For  pay  of  special  agents  at  two  thousand  dollars  per  annum ; 
for  traveling  and  incidental  expenses  of  such  special  agents,  includ- 
ing sleeping-car  fare,  and  a  per  diem  of  three  dollars  in  lieu  of 
subsistence  when  actually  employed  on  duty  in  the  field  or  ordered  to 
the  seat  of  government;  *  *  *  for  pay  of  employees  not  other- 
wise provided  for;  *  *  *  $125,000.'^  (Act  of  Aug.  24,  1912,  37 
Stat,  521.) 

Section  3  of  the  act  of  August  23,  1912  (37  Stat,  413),  contains  a 
similar  provision  to  that  found  in  section  7  of  the  general  deficiency 
act  of  August  26,  1912,  supra^  limited  to  the  appropriations  in  lump 
sum  contained  in  the  act,  and  the  compensation  restricted  to  the 
rates  paid  during  the  fiscal  year  1912. 

Hetd^  that  in  so  far  as  the  .employment  of  special  agents  were  con- 
cerned, the  appropriation  for  general  expenses  of  the  Indian  Serv- 
ice was  not  a  lump-sum  appropriation,  and  that  the  appointment 
of  a  clerk  in  the  Bureau  of  Indian  Affairs  holding  a  position  with  a 
salary  fixed  at  less  than  $2,000  per  annum,  as  a  special  agent  at 
$2,000  per  annum,  was  not  rorbiaden  by  the  law,  since  it  would  be 
a  transfer  to  a  position  the  compensation  of  which  was  fixed  by  law, 
and  which  therefore  was  a  statutory  position  and  not  one  paid  from 
a  lump-sum  appropriation.     Overruling  19  Comp.  Dec.,  613. 

The  further  question  was  submitted  as  to  whether  a  clerk  in  the 
Bureau  of  Indian  Affairs  holding  a  statutory  position  could  be 
transferred  to  a  clerkship  or  a  superintendency  in  the  field  service  at 
an  increased  galary  to  be  paid  from  a  lump-sum  appropriation,  not 
in  excess  of  that  paid  for  similar  services  during  the  fiscal  year  1912. 
The  pasition  held  in  the  bureau  at  Washington  had  no  relation  or 
similarity  so  far  as  dutias  were  concerned  to  the  position  in  the  field. 

Held^  that  a  bona  fide  transfer  is  not  prohibited  from  a  position  at 
a  specific  salary  to  a  position  in  the  field  paid  from  a  lump-sum 
appropriation  at  a  higher  salary,  the  latter  position  having  duties 
not  in  fact  the  same  or  similar  to  those  of  the  former  and  the  rate  of 
compensation  not  being  in  excess  of  the  rates  specified  in  the  first 
part  of  section  7  of  the  act  of  August  26,  1912,  which  fixes  a  limit  to 
the  pay. from  a  lump  sum  appropriation  for  personal  services;  and 
that  the  transfer  proposed  could  be  made,  subject  to  the  limitations 
stated. 

(Comp.  Geo.  E.  Downey,  June  6, 1913.) 


O&ATuIty:  Six  months'  pay  to  representative  of  deceased  soldier;  designa^ 
tion  of  benefldaijr* 

The  act  of  May  11,  1908  (35  Stat.,  108),  as  amended,  provides  that 
upon  the  death  of  an  ofiicer  or  enlisted  man  in  the  active  service 
from  wounds  or  disease  not  the  result  of  his  own  misconduct,  an 
amount  equal  to  six  months'  pay  at  the  rate  the  soldier  was  receiv- 
ing at  the  time  of  his  death  shall  be  paid  to  his  widow  or  to  any  other 
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Held^  that  as  there  was  no  authority  shown  for  the  hire  by  the 
soldier  of  private  quarters  for  his  use,  the  claim  must  be  treated 
as  one  for  commutation,  and  that  commutation  of  quarters  was  for- 
bidden bv  the  proviso  contained  in  the  appropriation  "  Barracks  and 
quarters    in  the  Army  appropriation  act,  which  provides: 

"  That  no«part  of  the  moneys  appropriated  shall  be  paid  for  com- 
mutation of  fuel  or  quarters  to  officers  or  enlisted  men."  (Act  Aug. 
24, 1912,  37  Stat.,  581.) 

The  claim  was  therefore  disallowed. 

(Asst.  Comp.  W.  W.  Warwick,  June  20,  1913.) 


QXJABTEBS:  Furnished  in  kind;  temporary  duty. 

An  officer  while  on  duty  at  a  post  with  troops  was  assigned  to 
temporary  duty  in  the  office  of  the  judge  advocate  of  the  division 
at  the  headquarters  near  by  where  there  were  no  quarters  available 
for  him.  He  formally  relinquished  his  right  to  quarters  which  he 
had  previously  occupied  and  requested  that  his  family  be  allowed 
to  retain  the  occupancy  of  the  same  during  his  assignment  to  the 
temporary  duty.  His  family  continued  to  occupy  his  quarters  and 
the  officer  himself  occupied  them  at  night,  going  to  and  returning 
from  his  place  of  duty  at  his  own  expense.  He  claimed  commutation 
of  quarters  while  on  this  temporary  duty. 

Held^  that  the  officer  having  actually  occupied  public  quarters 
during  the  entire  period  covered  by  the  claim,  either  by  right  or  by 
courtesy,  he  was  not  entitled  to  commutation  therefor,  and  the  fact 
that  the  quarters  he  occupied  at  his  prior  station  were  not  needed 
for  other  officers  was  immaterial. 

Held  further^  that  this  officer's  case  was  distinguished  from  that 
of  Col.  Glenn  (19  Comp.  Dec.,  379)  in  that  said  officer's  new  sta- 
tion was  so  far  removed  from  his  old  station  that  he  could  not  share 
the  quarters  occupied  by  his  family  through  the  courtesy  of  the  com- 
manding officer  of  the  old  station. 

(Asst.  Comp.  W.  W.  Warwick,  June  13, 1913.) 


TIME:  Computation  of,  for  purposes  of  pay;  pay  for  the  31st  day  of  a 
month. 

An  officet*  of  the  Medical  Reserve  Corps  was  called  into  active 
service  pursuant  to  the  act  of  April  23,  1908,  for  only  one  day,  that 
being  the  31st  day  of  the  montn.  Section  9  of  s»id  act  (35  Stat., 
68),  provides: 

"That  officers  of  the  Medical  Reserve  Corps  when  called  upon 
active  duty  in  the  service  of  the  United  States,  as  provided  in  section 
eight  of  this  act,  shall  be  subject  to  the  laws,  regulations,  and  orders 
for  the  government  of  the  Regular  Army,  and  during  the  period 
of  such  service  shall  be  entitled  to  the  pay  and  allowances  of  iirst 
lieutenants  of  the  Medical  Corps    *     *    *." 

93668"— 17 16 
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OPIHIQHS  OF  THE  ATTOBHET  OENEBAL. 

(Digests  prepared  in  tlie  office  of  tlie  Judge  Advocate  General.) 

EIOHT-HOXJB  LAW:  Public-bulldiner  contracts;  appropriations  made  be- 
fore the  passage  of  the  act. 

The  act  of  June  19.  1912,  commonly  known  as  the  eight-hour  law, 
contains  at  the  end  or  section  2  the  following  qualification  (37  Stat., 
138)  : 

"Nothing  in  this  act  shall  be  construed  to  *  *  *  apply  to  con- 
tracts which  have  been  or  may  be  entered  into  under  the  provisions 
of  appropriation  acts  approved  prior  to  the  passage  of  this  act." 

lleldy  that  where  Congress  has  fixed  the  limit  of  cost  of  a  public 
building  and  made  a  partial  appropriation  therefor  prior  to  June  19, 
1912,  but  subsequently  thereto  has  increased  the  limit  of  cost,  the 
contract  for  the  erection  of  said  building,  whether  entered  into  be- 
fore or  after  the  time  when  said  limit  of  cost  was  so  increased,  was 
excepted  from  the  operation  of  section  1  of  the  eight-hour  law  of 
June  19, 1912  (37  Stat.,  137) . 

(30Op.  150,  Apr.  19,1913.) 


EMPLOYEES:  Compensation  act;  Jurisdiction  of  the  Secretary  of  Labor. 

The  act  of  May  30,  1908  (35  Stat,  556),  providing  for  compensa- 
tion to  employees  for  injuries  received  in  the  Government  service 
under  certain  conditions,  contains  the  provision  that  the  final  decision 
of  claims  arising  under  said  act  shall  lie  with  the  Secretary  of  Com- 
merce and  Labor,  under  regulations  prescribed  by  him.  Section  3  of 
the  act  of  March  4,  1912  (37  Stat.,  737),  creating  the  Department  of 
Labor,  provides  that  certain  named  "  offices,  bureaus,  divisions,  and 
other  branches  of  the  public  service,"  then  and  theretofore  under  the 
jurisdiction  of  the  Department  of  Commerce  and  Labor,  and  all  that 
pertain  to  the  same,  including  the  Bureau  of  Labor  and  the  office  of 
the  Commissioner  of  Labor,  shall  be  transferred  from  the  Depart- 
ment of  Commerce  and  Labor  to  the  Department  of  Labor,  and  shall 
thereafter  remain  under  the  jurisdiction  and  supervision  of  the 
last-named  department. 

Eeld^  that  final  authority  to  determine  claims  arising  under  the 
workmen's  compensation  act  of  May  30,  1908,  supra,  as  amended, 
rests  in  the  Secretary  of  Labor. 

(30  Op.  145,  Apr.  3,  1913.) 

PUBLIC  PBOPEETY:  Leasing:  of  water  power  created  by  the  construction 
of  Government  works. 

The  United  States  erected  a  lock  and  dam  on  the  Black  Warrior 
River,  Ala.,  and  the  question  arose  as  to  the  right  to  lease  the  water 
power  incidentally  created  thereby. 

Heldj  that,  assuming  that  the  Federal  Government  had  the  right 
to  dispose  of  surplus  water  created  by  a  dam  erected  by  it  in  improv- 
ing the  navigation  of  a  navigable  water  of  the  United  States  within 
a  State,  it  was  manifest  that,  under  the  Constitution  (Art.  IV,  sec  3), 
such  right  of  disposal  resided  solely  in  Congress,  and  that  the  Sec- 
retary of  War  had  no  right,  under  existing  legislation,  to  enter  into 
an  agreement  for  leasing  water  power  created  oy  said  lock  aivd  4a.\sv* 

(30  Op.  154,  Apr.  21,  1913.) 
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4.  Sections  6,  7,  8,  and  9,  of  chapter  14  of  the  code,  authorizing 
such  arrest  and  imprisonment,  do  not  violate  the  provisions  of  the 
State  and  Federal  constitutions,  inhibiting  deprivation  of  liberty 
without  a  trial  by  jury,  and  are  constitutional  and  valid. 

5.  Being  so,  such  an  arrest,  detention,  and  imprisonment,  by  virtue 
of  said  statute,  are  effected  by  due  process  of  law  within  the  mean- 
ing of  section  10  of  Article  III  of  the  Constitution  of  this  State 
and  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States. 

{In  re  Mary  Jones  and  others^  Mar.  21,  1913.) 


FUBIflC  PBOPEBTT:  Becovery  of  property  allegred  to  belong:  to  the  United 
States. 

An  action  of  replevin  was  brought  for  the  recoverv  of  certain 
soldiers'  cl(^Jiing  siezed  imder  the  orders  of  officers  oi  the  United 
States  Army.  It  was  stipulated  that  certain  of  the  property  be- 
longed to  the  plaintiff,  but  that  other  of  said  property,  "  consisting 
of  clothes  and  military  outfit,"  had  been  furnished  prior  to  said 
seizure  by  the  United  States  to  certain  of  its  soldiers.  Aside  from 
this  stipulation,  the  plaintiff  offered  no  evidence  of  title  or  right  to 
possession  of  the  property. 

Held^  that  an  admission  that  certain  clothing  was  "  furnished  "  by 
the  United  States  to  its  soldiers,  raised  the  presumption  that  the 
United  States  then  had  title  thereto,  and  such  title  was  not  shown  to 
have  been  divested  merely  because  the  clothing  was  so  furnished. 

Held  fwrther^  that  the  right  of  recaption  is  a  part  of  the  common 
law  of  the  Philippine  Archipelago,  that  it  belongs  to  any  citizen 
under  proper  restnctions,  and  that  a  fortiori  it  belongs  to  the  sover- 
eign power  and  its  agents.  It  was  accordingly  adjudged  that  the 
plaintiff  should  recover  none  of  the  property  described  in  the  stipu- 
lation as  having  been  furnished  by  the  United  States  to  certain  of 
its  soldiers. 

( Tan  Te  v.  J.  Franklin  BeU  et  al.y  Court  of  First  Instance,  District 
of  Manila,  Dec.  14, 1912.) 
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It  was  desired  to  increase  the  compensation  of  the  foreman  in  the 
sponging  and  shrinking  plant  at  Philadelphia,  Pa.,  beyond  the 
amount  ne  had  received  during  the  preceding  fiscal  year.  He  was 
described  as  a  foreman  of  laborers  but  was  also  described  as  the  only 
employee  of  his  class. 

aeid^  that  while  under  the  eight-hour  law  of  August  1,  1892  (27 
Stat,  340),  a  foreman  of  laborers  was  held  not  to  come  within  the 
terms  ^^  laborers  and  mechanics ''  as  used  in  said  statute,  the  said  law 
being  penal  in  its  nature  (Dig.  Op.,  J.  A.  G.,  1912,  p.  693,  VII),  a 
foreman  within  the  meaning  of  section  4  of  the  act  of  March  4,  1913, 
should  be  classed  with  the  particular  employees  whose  work  he  is 
called  upon  to  oversee,  and  that  such  an  employee  was  excepted  from 
the  general  provisions  of  section  7  of  the  act  of  August  26,  1912. 
Held^  therefore,  that  the  proposed  increase  could  lawfully  be  made. 

(5-075,  J.  A.  G.,  July  24,  1913.) 


BITBIAL  EXPENSES:  General  prisoners. 

On  application  for  opinion  as  to  whether  the  cost  of  burying  a  gen- 
eral prisoner  could  be  paid  from  the  appropriation  "  Contingencies 
of  the  Army,"  attention  being  invited  to  the  opinion  of  this  office  of 
May  22, 1913  (W.  D.  Bui.  No.  18,  p.  4,  c.  s.),  to  the  effect  that  there 
is  no  appropriation  under  the  control  of  the  War  Department  from 
which  there  could  be  paid  the  expenses  of  preparing  the  remains  of  a 
deceased  general  prisoner  for  shipment  to  his  relatives,  it  was  ex- 
plained that  the  opinion  cited  had  reference  to  the  expenses  incident 
to  the  preparation  of  the  remains  of  a  general  prisoner  for  shipment 
to  his  relatives,  and  did  not  extend  to  the  necessary  expenses  of  pre- 
paring the  body  for  burial  at  Government  expense. 

Held^  that  in  the  absence  of  a  specific  appropriation  available  for 
the  purpose,  and  as  the  expense  was  incurred  as  an  incident  to  the 
admmistration  of  the  Army,  the  same  was  properly  chargeable  to 
the  appropriation  for  "  Contingencies  of  the  Army,"  reference  being 
made  to  the  decision  of  the  comptroller  published  in  11  Comptroller's 
Decisions,  789,  790.  Held  further^  that  the  question  was  simply  one 
of  the  decent  and  proper  disposition  of  the  remains  of  a  general  pris- 
oner, the  possession  of  which  is  cast  upon  the  Government ;  and  that 
the  quartermaster  in  the  interest  of  economy  would  be  justified  in 
making  any  reasonable  arrangement  with  the  relatives  of  the  de- 
ceased whereby  the  cost  of  this  service  to  the  Government  might  be 
reduced. 

(30-«*24.2,  J.  A.  G.,  July  29,  1913.) 


CIVIL  SEBVIGE:  Beduction  or  discharge  of  honorably  dischargred  soldiera 
for  inefficiency;  system  of  efficiency  rating^s. 

Section  4  of  the  legislative,  executive,  and  judicial  appropriation 
act  of  August  23,  1912  (37  Stat,  413),  provides  that— 

"The  Civil  Service  Commission  shall,  subject  to  the  approval  of 
tlie  President,  establish  a  system  of  efficiency  ratings  for  the  classi- 
fied service  in  the  several  executive  departments  or  the  District  of 
Columbia  based  upon  records  kept  in  each  department  ^\A  \Sk&s^- 
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DETACHED  SEBVICE:  Detail  to  the  Philippine  Constabxilary;  rank. 

The  Army  appropriation  act  of  Aiig^ust  24,  1912  (37  Stat.,  571), 
provides  generally  that  no  officer  holding  a  commission  in  the  line 
of  the  Army  below  the  rank  of  major  who  "shall  not  have  been 
actually  present  for  duty  for  at  least  two  of  the  last  preceding  six 
years  with  a  troop,  battery,  or  company,  of  that  branch  of  the  Army 
in  which  he  shall  hold  said  commission,"  shall  be  detached  or  be 
permitted  to  remain  detached  from  said  organization  for  duty  of 
anv  kind;  but  it  is  further  provided  therein,  as  follows: 

"  Nor  shall  anything  in  this  proviso  be  held  to  apply  to  the  de- 
tachment or  detail  of  officers  for  duty  *  *  *  in  tne  Philippine 
Constabulary  until  the  first  day  of  January,  nineteen  hundred  and 
fourteen." 

The  further  provisi(Mi  was  added : 

"And  hereafter  no  officer  holding  a  permanent  commission  in  the 
Army  with  rank  below  that  of  major  shall  be  detailed  ♦  ♦  ♦ 
as  chief  or  assistant  chief  (director  or  assistant  director)  of  the 
Philippine  Constabulary  and  no  other  officers  of  the  Army  shall  here- 
after be  detailed  for  duty  with  the  said  constabulary,  except  as 
specifically  provided  by  law." 

Held^  tnat  the  two  provisions  limiting  details  were  distinct,  the 
first  prescribing  a  rule  of  eligibility  based  on  service  and  which  was 
not  to  become  effective  as  to  the  Philippine  Constabulary  until 
January  1,  1914,  and  the  other  prescribing  a  rule  of  eligibility  based 
upon  rank,  which  became  immediately  effective.  Held^  tKerefore^ 
that  a  captain  of  cavalry  could  not  be  detailed  as  chief  of  the  Philip- 
pine Conistabulary  with  the  rank,  pay,  and  allowances  of  a  brigadier 
general. 

(92-412,  J.  A.  G.,  July  3, 1913.) 


DISCHABGE:  Of  enlisted  men;  discharge  without  honor;  finality. 

A  soldier  plead  guilty  in  a  State  court  to  murder  in  the  second 
degree  and  was  sentenced  to  imprisonment  in  a  State  prison  for  10 
years.  He  was  thereupon  discharged  from  the  Army  without  honor. 
In  the  State  prison  he  developed  mania  and  mental  aberration,  but 
after  an  operation  by  which  a  depressed  portion  of  his  skull  was 
raised,  these  symptoms  disappeared  and  he  became  rational.  The 
depression  was  the  result  of  an  accident  which  occured  to  him  while 
in  the  service.  He  applied  to  have  the  discharge  without  honor 
substituted  by  an  honorable  discharge  upon  the  ground  of  his  mental 
aberration  which  was  due  to  the  skull  depression. 

Held^  that  it  could  not  be  assumed  that  if  the  Secretary  of  War 
had  had  all  the  facts  before  him  that  then  appeared,  his  action 
would  have  been  other  than  it  was;  but  held  further^  that  the  Secre- 
tary having  officially  acted  in  the  matter,  his  action  became  final  and 
could  not  then  be  revoked. 

(2&-128  J.  A.  G.,  July  2, 1913.) 


INDIANS:  Support  of;  cutting  and  usine:  hay  from  a  military  reservation. 

It  was  requested*  on  behalf  of  the  Cree  Indians  that  they  be  per- 
mitted to  cut  hay  upon  a  military  reservation  for  their  \iSfc  ^Tva% 
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Held^  that  as  the  law  provided  that  acting  dental  surgeons  should 
have  the  same  official  status  as  contract  dental  surgeons  had  at  the 
time  of  the  passage  of  the  act.  and  as  such  contract  dental  surgeons 
were  employed  for  a  term  oi  three  years  under  a  contract  which 
might  be  sooner  annulled  for  certain  reasons  specified  in  the  Army 
Be^ulations,  the  appointment  of  acting  dental  surgeon  as  now  pro- 
yi^d  by  law  might  be  annulled  or  revoked  in  like  manner,  and  that 
if  the  services  oi  this  particular  acting  dental  surgeon  were  such  as 
to  bring  him  within  any  of  the  reasons  for  which  the  contract  of  a 
contract  dental  surgeon  might  have  been  annulled,  his  appointment 
might  be  revoked  and  his  services  dispensed  with. 

(G-227.3,  J.  A.  G.,  July  18,  1913.) 


MILITABY  BESEBVATIONS:  Erection  of  a  memorial  cannon  thereon. 

A  chapter  of  the  Daughters  of  the  American  Revolution  desired 
permission  to  erect  a  memorial,  consisting  of  a  cannon  weighing 
about  2,000  pounds,  suitably  inscribed  and  mounted,  upon  a  portion 
of  a  United  States  military  reservation,  for  the  purpose  of  com- 
memorating a  historical  event  which  took  place  near  that  spot  during 
the  American  Revolution.  The  work  would  not  interfere  with  the 
use  of  the  reservation  for  military  purposes. 

Held^  that,  if  such  were  the  object,  the  memorial  would  serve  a 
public  purpose  and  would  not  be  in  the  nature  of  a  permanent  im- 
provement in  which  private  rights  mi^ht  be  acquired,  and  that  per- 
mission might  be  granted  for  its  erection  and  maintenance.  It  was 
advised^  however,  that  the  design  and  inscription  should  be  subject 
to  the  approval  of  the  Chief  of  Engineers. 

(80-438,  J.  A.  G.,  July  11,  1913.) 


MILITABT  TELEGRAPH  LINES:  Charging  toUs  on  messages  from  other 
departments  of  the  Oovemment. 

The  act  of  May  26,  1900  (31  Stat,  206),  establishing  the  Washing- 
ton-Alaska military  cable  and  telegraph  system,  provides: 

"For  the  purpose  of  connecting  headquarters.  Department  of 
Aladca,  at  St.  Michael,  by  military  telegraph  and  cable  lines  with 
other  military  stations  in  Alaska.  *  *  *:  Provided^  That  com- 
mercial business  may  be  done  over  these  military  lines  under  such 
conditions  as  may  be  deemed,  by  the  Secretary  of  War,  equitable 
and  in  the  public  interests,  all  receipts  for  such  commercial  business 
shall  be 'accounted  for  and  paid  into  the  Treasury  of  the  United 
States    *     *    *." 

Section  2  of  the  act  of  October  1,  1890  (26  Stat.,  653),  provides 
that — ' 

"The  Chief  Signal  Officer  shall  have  charge,  under  the  direction 
of  the  Secretary  of  War  of  *  *  *  the  construction,  repair,  and 
operation  of  military  telegraph  lines    *    *    *." 

HelAy  that  the  effect  of  the  language  of  the  above  acts  was  to  make 
said  lines  an  instrumentality  of  the  War  Department,  and  that  they 
can  not  be  transferred  to  another  department  without  legislative 
authority.    Held  fvarther^  that  there  was  nothing  in  the  law  tbkA.t 
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venience,  and  not  a  Government  establishment  in  Washington  within 
the  purview  of  said  statute,  and  that  the  contract  with  tne  Quarter- 
master Corps  for  supplying  ice  to  said  hospital  was  binding,  and 
vouchers  for  ice  delivered  thereunder  should  be  prepared  at  the  price 
named  in  said  contract.  (Comp.  Dec.,  June  20, 1913.) 
(14:-120.1,  J.  A.  G.,  July  22, 1913.) 


QUABTEBS:  Certificate  as  to  occupancy. 

On  the  question  raised  as  to  the  proper  certiiScate  as  to  occupancy 
of  quarters,  reference  being  made  to  the  decision  of  the  Comptroller 
of  the  Treasury  of  May  26,  1913  (W.  D.  Bui.  No.  23,  p.  16,  c.  s.), 
where  an  apartment  was  occupied  by  three  officers,  the  apartment 
containing  three  living  rooms,  three  bedrooms,  one  bathroom,  one 
long  hallway,  one  dining  room,  one  kitchen,  one  maid's  room,  one 
pantry,  and  one  storeroom. 

Heldj  that,  assuming  that  each  officer  occupied  exclusively  one 
living  room  and  one  bedroom  and  that  the  other  rooms  were  occu- 
pied m  common  for  their  joint  use,  where  officers  furnish  their  own 
quarters  and  bear  their  share  for  the  rental  of  rooms  occupied  in 
common  by  them,  the  occupancy  should  be  divided  among  the  sev- 
eral officers,  and  that  if  the  officer  in  question  has  occupied  two  rooms 
exclusively,  and  has  used  three  other  rooms  of  sufficient  size  to  count 
as  quarters  in  common  with  two  other  officers,  he  would  be  justified 
in  certifying  that  he  had  occupied  his  full  allowance  of  three  rooms 
as  quarters;  but,  in  view  of  the  fact  that  the  auditor  had  indicated 
that  only  such  rooms  as  are  occupied  by  an  officer  exclusivelv  shall  be 
included  in  the  certificate,  an  explanation  or  statement  should  accom- 
pany the  certificate  showing  the  exact  condition  of  the  occupancy  in 
common  with  the  other  officers. 

(72-313^.  A.  a,  July  30,  1913.) 

Note. — ^This  case,  where  certain  officers  leased  an  entire  apart- 
ment, jointly  occupying  certain  rooms,  should  be  distinguished  from 
the  cases  covered  by  the  decisions  of  the  assistant  comptroller  dated 
July  30,  1913,  post,  where  the  rooms  referred  to  as  occupied  in  com- 
mon with  others  were  the  public  rooms  of  a  club  or  hotel,  so  that 
the  same  could  not  be  considered  as  the  quarters  of  the  officers. 


BBTIBEMENT:  Advanced  grade;  allowances. 

An  officer  of  the  United  States  Army  with  Civil  War  service  was 
retired  from  active  duty  as  a  colonel,  June  7,  1912,  after  more  than 
46  years'  service.  On  Jime  12,  1912,  the  Senate  confirmed  his  nomi- 
nation for  advancement  in  grade,  and,  on  June  21  following,  he  was 
by  the  President  placed  upon  the  retired  list  with  the  rank  of  briga- 
dier general  to  date  from  June  7,  the  date  of  his  retirement.  He 
had  personal  effects  to  the  amount  allowed  by  Army  Regulations  for 
a  colonel  transported  to  his  home  at  public  expense  when  he  was 
retired,  and  he  requested  a  decision  as  to  whether  or  not  he  was 
wititled  to  transportation  of  baggage  to  the  amount  allowed  a  briga- 
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TBAVELIKG  EXPENSES:  Army  officers  on  civil  business  as  members  of 
a  commission;  appropriation  chargeable. 

Joint  resolution  No.  40  of  August  9,  1912  (37  Stat,  641),  directed 
the  Secretary  of  War  to  cause  an  investigation  to  be  made  of  the 
claims  of  American  citizens  and  others  domiciled  in  the  United 
States  for  certain  injuries  received  within  the  boundaries  of  the 
United  States  from  the  operations  of  Federal  or  insurgent  troops  of 
Mexico  in  the  course  of  the  insurrection  in  that  country  during  the 
year  1911.  For  the  purpose  of  such  investigation  the  resolution 
authorized  the  Secretary  to  appoint  "  a  commission  of  three  Army 
officers,"  which  commission  was  given  authority  to  subpoena  wit- 
nesses, administer  oaths,  etc.,  and  was  required  to  report  to  Con- 
gress through  the  Secretary  of  War  its  findings  of  fact  upon  each 
claim,  together  with  its  conclusions  as  to  the  justice  and  equity 
thereof,  and  as  to  the  proper  amounts  of  compensation  or  indemnity 
to  be  paid.  Subsequently  the  sum  of  $5,000  was  appropriated  by 
Congress  "  to  carry  out "  the  provisions  of  said  resolution. 

Ileld^  that  for  travel  performed  under  orders  by  members  of  said 
commission  in  connection  with  its  business,  onlv  mileage  and  not 
actual  traveling  expenses  could  be  paid  to  saia  officers,  and  that 
the  accounts  should  be  submitted  to  the  Auditor  for  the  War  De- 
partment upon  that  basis.  Held  further^  that  the  mileage  should  be 
paid  from  the  special  appropriation  made  for  the  payment  of  the 
expenses  of  the  commission. 

(94-210,  J.  A.  a,  July  23,  1913.) 


VOLXJNTABY  SERVICES:  Payment  for  repairs  of  railroad  siding  belong- 
ing to  the  Government. 

A  railroad  side  track  belonging  to  the  Government  and  located 
upon  a  Grovemment  military  reservation  was  in  bad  condition,  and 
the  railroad  company  with  whose  lines  it  connected  repaired  the 
same  without  any  request  by,  but  without  objection  from,  the  mili- 
tary authorities. 

beld^  that  as  the  work  was  voluntarily  rendered,  and  as  there  was 
no  contract  either  express  or  implied  upon  the  part  of  the  Govern- 
ment to  pay  for  the  said  repairs,  there  was  no  authority  for  making 
payment  for  the  services  rendered. 

(76-030,  J.  A.  G.,  July  15,  1913.) 


DECISIONS  OF  THE  COMPTEOLLER  OF  THE  TBEASTJST. 

(Digests  prepared  iu  the  office  of  the  Judge  Advocate  General.) 

APPBOPBIATIONS:  Heating  and  plumbing  fixtures;  Public  buUdings. 

By  act  of  August  24,  1912  (37  Stat.,  582),  the  sum  of  $10,000  from 
the  appropriation  for  "  Barracks  and  quarters  "  was  authorized  to  be 
expended  for  the  construction  of  a  building  for  instruction  purposes 
for  the  post  of  Fort  Leavenworth,  Kans. ;  and  by  act  of  March  4, 1913 
(37  Stat.,  865),  an  additional  amount  of  $5,000  was  appropriated  for 
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necessary  to  remove  was  caused  by  the  fact  that  the  rock  surface  was 
very  irregular  and  overlaid  with  hard  material  so  that  it  was  impos- 
sibfe  to  determine  its  surface  by  the  ordinary  methods  of  rod  boring. 
The  quantities  given  in  the  specifications  were  only  approximate  and 
were  expressly  stated  to  be  but  an  estimate,  and  the  contract  and 
specifications  contained  a  provision  tliat  bidders  were  expected  to  ex- 
amine the  work  and  to  decide  for  themselves  as  to  its  character  and 
make  their  bids  accordingly,  as  the  United  States  did  not  guarantee 
the  accuracy  of  the  description.  Another  paragraph  of  the  specifi- 
cations provided  that — 

**  No  allowance  will  be  made  for  the  f aihire  of  a  bidder  or  of  a  con- 
tractor to  estimate  correctly  the  difficulties  attending  the  execution  of 
the  work." 

It  was  further  provided  that  no  charge  for  inspection  or  superin- 
tendence would  be  made,  after  the  expiration  of  the  contract  for  time 
lost — 

**  On  account  of  the  unusual  freshets,  ice,  rainfall^  or  other  abnor- 
mal forces  or  violence  of  the  elements  ♦  ♦  *  or  other  unforsee- 
able  cause  of  delay  arising  through  no  fault  of  the  contractor  and 
which  actually  prevented  such  contractor  from  commencing  or 
completing  the  work  ♦  ♦  ♦  within  the  period  required  by  the 
contract." 

Held^  that  a  statement  of  the  approximate  quantities  of  material 
set  out  m  the  specifications  was  distinctly  not  a  warranty  but  at  most 
a  mere  estimate  {Grief en  v.  United  States^  43  Ct.  Cls.,  107),  and  the 
fact  that  there  was  more  ledge  rock  to  remove  than  either  the  con- 
tractor or  the  Government  had  expected  was  not  an  unforseeable 
cause  of  delay  within  the  meaning  of  the  contract.  Held^  therefor^^ 
that  the  contractor  should  be  charged  with  all  the  cost  of  inspection, 
etc.,  for  delay  beyond  time  for  completion  occasioned  by  the  necessity 
for  the  removal  of  the  quantity  of  ledge  rock  above  the  amount  men- 
tioned in  the  specifications. 

(Asst.  Comp.  W.  W.  Warwick,  June  30,  1913.) 


CONTRACTS:  Where  Government  assists  contractor  who  is  not  in  default. 

A  contract  for  levee  work  provided  that  the  price  per  yard  should 
include  all  costs  for  clearing  the  foundation.  After  clearing  the 
foundation  the  work  was  delayed  by  excessive  rains;  and  in  order 
to  expedite  the  work  in  view  of  approaching  floods  and  without 
awaiting  any  default  or  delinquency  on  the  part  of  the  contractor, 
the  contracting  officer,  with  the  assent  of  the  contractor,  placed  a 
quantity  of  materials  on  the  site  cleared  by  the  contractor  at  a  cost 
of  $357.27  less  than  the  amount  which  the  contractor  would  have 
received  for  the  same  quantity  of  materials  under  the  terms  of  the 
contract.  Held^  that  the  contract,  as  modified  by  the  contractor's 
agreement  that  the  Government  should  aid  in  the  work,  should  be 
interpreted  so  as  to  give  him  the  contract  rate  per  yard  for  all 
materials  placed  in  the  work,  deducting  therefrom  the  cost  to  the 
Government  for  the  work  done  by  it. 

(Asst.  Comp.  W.  W.  Warwick,  July  7, 1913.) 


BULLETIN  29. 

Bulletin  1  WAR  DEPARTMENT, 

No.  29.     J  Washington,  September  10^  1913. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  August,  1913,  including  one  opinion 
for  July,  1913,  not  heretofore  published,  and  of  certain  decisions  of 
the  Comptroller  of  the  Treasury  and  of  opinions  of  the  Attorney 
General  and  of  one  court  decision,  is  publidied  for  the  information 
of  the  service  in  general. 
[2054671  A.— A.  0. 0.] 

By  order  of  the  Secretary  of  War  : 

LEONARD  WOOD, 
Major  General^  Chief  of  Staff. 
Official  : 

H.  O.  S.  HEISTAND, 

Adjutant  General. 


OPINIONS  OF  THE  JTTDOE  ADVOCATE  GENERAL. 

ABSENCE  ON  SICK  LEAVE:  Status  of  officer  on  sick  leave  without  any 
regular '  station. 

An  officer  of  the  Medical  Reserve  Corps  who  was  ill  with  heart 
trouble  was  transferred  from  Benicia  Arsenal,  Cal.,  to  the  Letter- 
man  General  Hospital.  It  became  necessary  to  replace  him  at  the 
arsenal  by  another  medical  officer  and,  owing  to  the  limited  accom- 
modations for  officers  at  that  station,  to  refieve  him  from  further 
duty  to  make  room  for  the  family  of  his  successor.  No  orders  were 
issued  assigning  him  Xo  a  new  station.  He  requested  that,  unless  the 
order  relieving  him  from  duty  at  the  arsenal  entitled  him  to  commu- 
tation of  quarters,  thereafter  quarters  be  provided  in  San  Francisco 
for  his  family,  which  had  been  occupying  the  quarters  assigned  to 
him  at  Benicia  Arsenal;  that  his  household  goods  and  two  private 
mounts  at  Benicia  Arsenal  be  shipped  by  the  quartermaster  to  the 
Letterman  General  Hospital;  and  that  some  quartermaster  in  the 
neighborhood  be  authorized  to  issue  forage  for  said  mounts  after 
their  arrival. 

Held^  that  this  officer's  status  was  that  of  an  officer  who  had  been 
relieved  from  duty  at  his  station  without  an  assignment  to  a  new 
station,  and  was  analogous  to  that  of  an  officer  on  sick  leave  with- 
out any  regular  station,  and  that  hence  he  was  not  entitled  to  com- 
mutation of  quarters;  that  there  was  no  authority  of  law  or  regu- 
lations under  which  shipment  of  his  household  goods  and  private 
mounts  could  be  made  as  requested,  nor  could  forage  be  furnished 
under  his  present  status;  and  that  in  view  of  the  fact  that  he  had 

2«l 
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SCOWS,  and  dredges  were  not  laborers  or  mechanics  within  the  mean^ 
ing  of  the  eight-hour  law  of  August  1,  1892  (27  Stat.,  340),  but 
belonged  in  the  distinctive  class  oi  seamen,  deck  hands,  and  stokers 
employed  upon  dredges,  being  a  part  of  the  crews  of  the  dredges, 
must  also  be  placed  under  the  same  classification;  that  under  the 
terms  of  the  act  of  March  8,  IdlS*  suprUj  they  could  not  be  con- 
sidered as  persons  employed  to  periorm  services  similar  to  those  of 
laborers  or  mechanics  in  connection  with  dredging,  as  there  was, 
legally  speaking,  no  similarity  between  such  services;  and  that 
the  law,  having  sharply  distinguished  the  crew  from  laborers  and 
mechanics,  had  oy  the  same  token  distinguished  between  the  services 
of  the  two  classes,  and,  furthermore,  that  the  proviso  of  said  act 
limiting  its  application  to  persons  employed  ana  directly  operating 
dredging  or  rock-excavating  machinery  or  tools  excluded  from  the 
benefits  of  the  act  all  persons  not  so  employed,  including  deck  hands 
and  stokers. 

Ileldj  fwrther^  that  for  the  reasons  given  the  district  engineer 
officer  had  authority  to  require  deck  hands  and  stokers  of  the  crews 
of  dredges  employed  by  him  to  remain  on  the  dredges  for  more  than 
eight  hours  in  a  calendar  day,  and  that  he  was  legally  justified  in 
dismissing  those  deck  hands  and  stokers  who  refused  to  obey  his 
directions. 

(32-221,  J.  A.  G.,  Aug.  29,  1913.) 


EIGHT-HOUB  LAW:  Telegrraph  operators  not  laborers  or  xneclianics. 

Upon  the  question  submitted  as  to  whether  a  telegraph  operator 
is  a  laborer  or  mechanic  within  the  meaning  of  the  eight-hour 
statute, 

Held^  that  it  may  be  said  without  hesitation  that  he  is  not  a 
mechanic;  that,  as  his  manual  labor  is  attended  by  a  far  greater 
amount  of  technical  skill  and  brain  exertion,  he  may  be  considered 
not  as  one  who  labors  principally  with  his  physical  powers,  but  as 
one  whose  services  consist  mainly  of  work  requiring  mental  skill; 
that  the  element  of  mental  skill  and  brain  power  so  largely  enters 
into  his  work  that  the  term  "  laborer  "  used  in  the  law  does  not  apply 
to  him,  and  that  he  is  not,  therefore,  either  a  mechanic  or  a  laborer 
within  the  meaning  of  the  eight-hour  statute. 

(32-223,  J.  A.  G.,  Aug.  13,  1913.) 


MILITABY  BESEBVATIONS :  Bight  of  the  United  States  to  require  a 
telegrraph  company  to  remove  its  pole  line  from  an  avenue  which 
had  formerly  extended  through  lands  now  occupied  by  the  reserva- 
tion and  which  was  subsequently  closed. 

A  municipality  had  granted  to  a  telegraph  company  a  franchise 
to  extend  a  telegraph  hne  along  an  avenue  of  the  city,  which  ave- 
nue adjoined  on  one  side  a  military  reservation  and  marked  the 
limits  of  the  reservation  in  that  direction.  Subsequently  the  United 
States  acquired  a  tract  adjoining  this  avenue  on  the  other  side 
thereof  from  the  reservation  for  an  addition  to  the  reservation,  upon 
which  the  old  avenue  was  closed  and  a  new  avenue  was  opened  u.^ 
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FITBIJC  FBOPERTY:  Loss  of,  due  to  fault  of  of&cer,  ageaty  or  employee. 

Upon  a  question  as  to  the  legal  right  of  the  department  to  with- 
hold from  the  pay  of  the  superintendent  of  the  Antietam  battle- 
field the  sum  of  $110  to  cover  the  value  of  the  Government  property 
for  which  said  superintendent  was  responsible  and  which,  it  was 
alleged,  had  been  destroyed  by  fire  as  the  result  of  his  misconduct, 

Heldy  that  it  is  an  established  rule  that  in  an  action  by  a  servant  to 
recover  wages  the  master  may  show,  by  way  of  set-off  or  defense  to 
the  claim,  injuries  to  his  property  caused  by  the  servant's  negligence, 
misconduct,  or  lack  of  due  diligence  in  the  performance  of  his  duties; 
and  that  acceptance  of  the  position  of  superintendent  of  the  An- 
tietam battlefield  served  to  establish  the  relation  of  employer  and 
employee,  or  master  and  servant,  between  the  Government  and  the 
incumbent  of  the  position,  and  justified  the  official  charged  with 
supervising  and  paying  said  superintendent  in  invoking  the  forego- 
ing rule  if,  through  the  neglect  of  the  latter,  public  property  was 
dama^d  or  destroyed ; 

HeUl  further^  that  the  superintendent  of  the  Antietam  battlefield 
was  a  civilian  employee  within  the  meaning  of  paragraph  699,  Army 
Reflations,  1910,  which  provides  that — 

"If  articles  of  public. property  are  embezzled,  or  lost  or  damaged 
through  neglect,  by  a  civilian  employee,  the  value  or  damage  as  as- 
certained (and  by  a  survey  if  necessary)  shall  be  charged  to  him  and 
set  against  any  pay  or  money  due  him";  and  as  sudi  civilian  em- 
ployee his  pay  was  subject  to  deduction  under  the  conditions  specified 
m  said  regulation; 

And  held  furtJier^  that  as  the  superintendent  of  the  Antietam  bat- 
tlefield was  appointed  by  the  head  of  an  executive  department  pur- 
suant to  statutory  authority  (act  of  Aug.  24,  1912,  37  Stat.,  440, 
and  act  of  June  23,  1913,  Fub.  No.  3,  p.  31),  and  the  desi^ation 
applied  to  the  position  in  said  statutes  implied  that  said  superintend- 
ent was  to  be  intruste4  with  the  immediate  possession  and  safe- 
keeping of  the  public  property  pertaining  to  said  battlefield,  he 
should  be  regarded  as  an  officer  or  agent  of  the  Government  within 
the  meaning  of  the  act  of  March  29,  1894  (28  Stat,  47) ;  and  that  as 
such  officer  or  agent  his  account  with  the  Government  might  be 
debited  with  the  amount  of  any  loss  sustained  by  the  Government, 
through  his  fault,  in  respect  of  property  intrusted  to  his  care. 

(80-121,  J.  A.  G.,  Aug.  13, 1913.) 


TBANSPOBTATION:    Cost    of,    of    soldier    convicted    of    absence    without 
leave. 

A  soldier  convicted  by  a  court-martial  of  absence  without  leave 
was  charged  with  the  expenses  incurred  in  transporting  him  from 
the  place  of  apprehension  to  the  place  of  his  trial.  The  question 
submitted  was  whether  he  could  also  be  charged  with  the  expenses 
incurred  in  transporting  him  from  the  place  of  his  trial  to  the  station 
of  his  company. 

Held^  that  where  a  soldier  had  been  tried  and  convicted  as  in  this 
case,  and  the  cost  of  his  transportation  from  the  place  of  apprehen- 


DIGEST  OF  OFCaOXS  OF  THE  JXDGE  ADVOCATE  GENEBAU       2S1 

public  quarters  at  the  poet  or  station  at  which  he  is  serving  are 
fully  occupied,  it  is  the  dutv.  of  this  oflEkre  to  admit  such  voucher 
r^ardless  of  ihe  fact  that  it  is  known  that  the  <^cers  occupying 
such  quarters  are  occupying  more  than  their  authorized  allowance 
of  rooms.'' 

nddj  that  with  but  verv  few  exceptions  made  by  law  the  cer- 
tificate of  approval  of  an  oAcer  is  not  intended  to  be  conclusive  upon 
the  acoountmg  officers,  but  that  the  latter  must  render  a  decision  on 
the  legality  of  the  claim  for  payment  or  for  crediting  an  account 
up<Mi  the  facts;  that  upon  them  is  cast  the  responsibility  for  securing 
the  facts  and  up<m  other  officers  the  duty  of  furnishing  upon  request 
such  evidence  in  addition  to  certificates  as  may  be  called  for  by  the 
accounting  officers:  that  this  right  to  call  for  evidence  is  inseparable 
from  the  duty  to  audit  and  to  decide  questions  of  law  and  fact«  and 
that  it  must  be  exercised  reasonably  as  must  any  public  duty,  but  that 
the  accounting  officer,  and  not  an  administrative  officer  incurring 
liabilities  or  expending  public  funds,  must  determine  tlie  extent  to 
which  it  may  be  necessary  to  go  in  any  particular  case  in  collecting 
the  evidence  to  establish  what  he  believes  to  be  the  essential  fact  as 
a  basis  for  decision:  that  the  certificate  that  public  quarters  at  a  post 
are  fully  occupied  should  be  accepted  as  prima  facie  evidence  of  the 
facts  underlymg  the  conclusion  certified  to  but  should  not  be  ct>n- 
sidered  as  the  best  evidence  in  all  cases  nor  as  relieving  the  Auditor 
of  respcmsibility  of  determining  the  facts  and  securing  the  evidence 
necessary  to  a  decision. 

Held  further  J  that  the  fact  that  an  officers  application  for  assign- 
ment oi  quarters  in  kind  was  denied  did  not  entitle  him  to  com- 
mutation of  quarters,  if  in  fact  there  were  public  quarters  at  the 
post  or  station  which  might  have  been  assigned  to  him,  but  that, 
under  existing  conditions  as  to  construction  of  houses,  rooms  in 
excess  of  the  authorized  allowance  in  a  single  house  assigned  to  and 
occupied  by  an  officer  and  his  family  were  not  rooms  that  must 
necessarily  have  been  assigned  to  another  officer,  and  that  while  such 
conditions  existed  these  excess  rooms  were  not  quarters  and  probably 
ought  not  to  have  been  provided  with  furniture  or  light  or  separate 
heating;  that  commutation  of  quarters  for  an  officer  on  duty  at  a 
post  where  there  were  public  quarters  could  not  be  granted  by  an 
order;  that  the  facts  determined  the  right  and  that  when  the  only 
rooms  unoccupied  were  rooms  in  single  houses  in  excess  of  the  author- 
ized allowance  of  the  occupants  of  those  houses,  but  not  adapted  for 
separate  quarters,  there  were  no  public  quarters  within  the  meaning 
of  the  law,  but  that  the  contrary  was  true  where  there  were  quarters 
occupied  by  persons  not  entitled  to  quarters;  that  the  question 
whether  or  not  there  were  inhabitable  although  undesirable  public 
quarters  and  all  other  questions  involved  in  the  payment  of  commu- 
tation must  be  decided  oy  the  Auditor  or  Comptroller  in  each  case, 
and  that  while  they  might  prefer  to  accept  th(»  decision  of  other 
officers-  they  could  not  shift  their  duty  in  this  manner,  and  must 
accept  certificates  of  facts  and  conclusions  only  so  far  as  they  l)elieved 
the  situation  justified  that  course. 

(Asst.  Comp.  W.  W.  Warwick,  Aug.  18,  1913.) 
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officers  of  the  Government  were  without  authority  to  settle  ( Cramp  v. 
United  States,  216  U.  S.,  494). 

(Comp.  Geo.  E.  Downey,  Aug.  21, 1913.) 


CONTBIBTJTEI)  FUNDS:  In  connection  with  authoiized  work  of  improve- 
ment of  rivers  and  harbors. 

Section  8  of  the  river  and  harbor  act,  approved  March  4,  1913  (37 
Stat.,  827),  provides  as  follows: 

"  That  the  Secretary  of  War  is  hereby  authorized  to  receive  from 
private  parties  such  funds  as  may  be  contributed  by  them  to  be 
expended  in  connection  with  funds  appropriated  by  the  United  States 
for  any  authorized  work  of  public  improvement  of  rivers  and  har- 
bors, whenever  such  work  and  expenditure  may  be  considered  by  the 
Chief  of  Engineers  as  advantageous  to  the  interests  of  navigation." 

Held^  That  any  funds  received  by  the  Secretary  of  War  under  the 
provisions  of  the  above  section  of  said  act  of  March  4,  1913,  should 
De  deposited  by  him  in  the  Treasury  of  the  Unitea  States  as  a 
special  fund,  properly  designated  in  each  case  to  distinguish  it  from 
other  funds  where  it  would  be  subject  to  his  official  direction  the  same 
as  the  funds  appropriated  by  Congress  for  the  particular  objects  for 
which  such  funds  are  contributed ;  that  the  amounts  of  the  disburse- 
ments of  such  special  funds  should  be  filed,  audited,  and  accounted 
for  the  same  as  the  funds  appropriated  by  Congress,  this  being  the 
only  way  of  keeping  proper  track  of  said  funds. 

(W.  W.  Warwick,  Asst.  Comp.,  July  17, 1913.) 


XNBUBANCE:  IMsposition  of  moneys  received  from,  upon  dredges  being 
constructed  under  contract,  whidx  were  damaged  by  fire. 

Two  dredges  being  built  under  contract  for  the  Engineer  Depart- 
ment were  damaged  by  fire  in  the  contractor's  plant.  The  speci- 
fications to  the  contract  contained  the  following  provision  as  to 
insurance : 

"  The  contractor  shall  keep  the  dredges  or  component  parts  thereof 
insured  against  fire  and  marine  risks,  at  his  own  cost,  for  and  in 
behalf  of  the  United  States,  and  in  the  name  of  the  contracting 
officer,  to  at  least  the  full  amount  of  the  payments  which  shall  have 
been  made  by  the  United  States    *     *     *." 

The  loss  to  the  dredges  by  fire  was  reported  to  have  totaled 
$3,411.77,  which  amount  was  paid  to  the  contracting  officer.  Of 
this  amount,  $1,603.27  represented  the  loss  on  material  for  which 
the  Government  had  already  paid,  and  the  balance,  $1,808.50,  rep- 
resented the  amount  due  the  boiler  works  for  material  which  they 
had  furnished  but  for  which  they  had  not  been  paid  by  the  Gov- 
ernment. The  question  submitted  was  as  to  what  disposition  should 
be  made  of  the  insurance  money  received. 

Held^  that  the  amount  which  represented  the  loss  on  material  for 
which  the  Government  had  already  paid,  i.  e.,  $1,603.27,  should  be 
deposited  to  the  credit  of  the  appropriation  under  which  the  dredges 
were  .being  constructed,  in  order  to  restore  the  proportion  that  ex- 
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The  export  of  paper  caps  for  toy  cap  pistols  does  not  fall  within 
the  prohibition  of  said  proclamation. 
(29  Opin.  571,  Nov.  18,  1912.) 

Wliether  the  export  of  certain  air  rifles  falls  within  the  prohibi- 
tion of  said  proclamation  is  a  question  of  fact  dependent  upon 
whether  they  can  be  used  in  the  destruction  of  life. 

(30  Opin.  9,  Jan.  6,  1913.) 


ABMS  AND  KUJMiTlONS  OF  WAB:  Provisions  and  clothing  for  use  of 
troops.  • 

The  Acting  Secretary  of  War,  under  date  of  August  5,  1913,  re- 
quested an  opinion  upon  the  following  subject,  namely : 

"Are  the  items  '  provisions '  and  '  clothing '  for  the  use  of  troops 
to  be  considered  as  embraced  within  the  term  '  munitions  of  war '  in 
contemplation  of  the  President's  proclamation  of  March  14,  1912, 
and  the  joint  resolution  of  Congress  of  the  same  date?" 

Said  joint  resolution  amended  the  joint  resolution  relating  to 
"coal  or  other  material  used  in  war,"  approved  April  22,  1898  (30 
Stat.,  630).  The  resolution  as  amended  prohibits  the  export  of  arms 
or  munitions  of  war  to  any  country  in  which  according  to  the  Presi- 
dent's proclamation  conditions  of  violence  exist  which  are  promoted 
by  the  use  of  such  materials. 

Ileld^  that  neither  provisions,  nor  ordinary,  as  distinguished  from 
military,  clothing  fall  within  the  category  of  "munitions  of  war." 

(Opin.  Atty.  Gen.,  Aug.  11,  1913.) 


DECISION  OF  UNITED  STATES  COXTBT. 

(Digest  prepared  in  the  office  of  the  Judge  Advocate  General.) 

COUBTS-MABTIAIi:    TTnited    States    Navy;    Jurisdiction    and    pleadingrs; 
habeas  corpus. 

An  enlisted  man  of  the  Navy  had  been  tried  by  a  court-martial  for 
making,  under  oath,  false  and  contradictory  statements  concerning 
frauds  practiced  by  him  upon  the  United  States  in  conjunction  with 
representatives  of  Government  contractors  from  whom  supplies  for 
the  Navy  were  purchased.  He  was  found  ^ilt^  and  sentenced  to 
five  years'  imprisonment  at  hard  labor,  deprivation  of  pay  for  that 
period,  and  dishonorable  discharge  at  the  expiration  or  said  period 
of  five  years. 

1.  Article  8  of  the  articles  for  the  government  of  the  Navy  (U.  S. 
Comp.  St.  1901,  p.  1105),  under  the  head  of  offenses  punishable  at 
the  discretion  of  a  court-martial,  provides  that  such  punishment  as 
the  court-martial  may  adjudge  may  be  inflicted  on  any  person  of  the 
Navy  who  is  guilty  of  profane  swearing,  falsehood,  drunkenness, 
gamoling,  fraud,  theft,  and  any  other  scandalous  conduct  tending 
to  the  destruction  of  good  morals.  Held^  that  a  charge  against  a 
chief  commissary  steward  on  board  a  battleship  of  scandalous  con- 
duct tending  to  the  destruction  of  good  morals,  in  that  on  one  oc- 
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neldy  that  the  difficulty  due  to  the  entanglement  of  the  lines  was 
plainly  of  an  unusual  character,  not  inherent  in  the  work,  and  its 
occurrence  could  not  be  foreseen,  and  that  such  a  state  of  facts  con- 
stituted an  extraordinary  emergency  within  the  meaning  of  the 
eight-hour  law  of  March  3,  1913  (37  Stat.,  726),  and  justified  work- 
ing  the  men  more  than  eight  hours  in  one  day. 

(32-232,  J.  A.  G.,  Sept.  3,  1912.) 


EIGHT-HOUB  LAW:  Including  provisions  of,  in  a  contract  for  renovating 
blankets. 

A  contract  was  to  be  entered  into  in  pursuance  of  an  advertise- 
ment and  award  for  renovating  blankets  for  the  Government  and  for 
folding  them  preparatory  to  shipment. 

IleM^  that  the  process  of  renovation  was  similar  to  the  process  of 
laundering,  and  was  not  to  be  classed  as  a  process  of  manufacture; 
that  it  could  not,  therefore,  be  treated  as  the  manufacture  of  a  supply 
which  could  be  purchased  in  the  open  market  without  reference  to 
the  eight-hour  law  of  June  19,  1912  (37  Stat.,  137) ;  and  that  the 
provisions  of  said  law  relating  to  the  extraction  of  a  penalty  for  a 
violation  of  its  requirements  should  be  inserted  in  the  contract. 

(76-720,  J.  A.  G.,  June  25,  1913.) 

Held  further^  that  the  provision  of  the  law  that  no  laborer  or 
mechanic  should  be  required  or  permitted  to  labor  more  than  eight 
hours  in  any  one  day  upon  work  contemplated  by  the  contract,  did 
not  prohibit  such  laborer  or  mechanic,  aner  working  eight  hours  in 
one  day  upon  a  Government  contract,  from  working  additional  time 
upon  some  other  contract.    29  Op.  Atty.  (Jen.,  534. 

(76-720,  J.  A.  G.,  Sept.  13,  1913.) 


INTEBNATIONAL    CONGRESSES:    Participation    therein   by   the   United 
States  Government. 

The  joint  resolution  of  June  25,  1910  (36  Stat.,  886),  provides: 
"That  the  President  of  the  United  States  be,  and  he  is  hereby, 
authorized  to  invite  the  International   Congress  of  Eefrigeration, 
now  about  to  assemble  in  the  city  of  Vienna,  to  hold  its  third  meet- 
ing in  the  United  States  of  America :  Promded^  That  no  appropria- 
tion shall  be  asked  or  granted  for  any  expense  connected  with  the 
said  congress." 
The  act  of  March  4,  1913  (37  Stat.,  913) ,  provides : 
"  Hereafter  the  Executive  shall  not  extend  or  accept  any  invita- 
tion to  participate  in  any  international  congress,  conference,  or  like 
event,  without  first  having  specific  authority  of  law  to  do  so." 

The  International  Congress  of  Refrigeration  was  to  be  held  at 
Chicago,  111.,  September  15  to  24,  1913,  and  an  invitation  was  ex- 
tended to  the  War  Department  to  send  delegates  thereto. 

Held^  that,  while  it  might  be  questionable  whether  the  statute  for- 
biddingj  the  Executive  from  extending  or  accepting  any  invitation 
to  participate  in  any  international  congress  should  be  so  construed 
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detached  for  service  with  the  latter.  On  a  petition  for  writ  of  habeas 
corpus — 

Held^  That  the  Philippine  Scouts  we're  not  "  other  forces  "  within 
the  meaning  of  the  seventy-seventh  article  of  war.  The  writ  wa^s 
therefore  denied. 

{AthinBon  v.  Stewart^  Supreme  Court,  Philippine  Islands,  Nov.  8, 
1912.) 

KATIOVAL  HOME  FOB  DISABLED  VOLUNTEEB  SOLDIEBS:  Jurlsdic- 
tion  over;  trustee  process. 

An  action  of  assumpsit  on  account  annexed  was  brought  in  a  State 
court  in  which  action  the  National  Home  for  Disabkd  Volunteer 
Soldiers  was  summoned  as  trustee.  The  principal  defendant  de- 
faulted. The  National  Home  had  entered  into  a  written  contract 
with  the  principal  defendant  for  the  construction  of  certain  improve- 
ments, and  evidence  was  introduced  tending  to  show  a  balance  due 
such  principal  defendant  in  the  hands  of  the  treasurer  of  the  Home 
at  the  time  of  the  serWce  of  the  writ  upon  the  alleged  trustee.  The 
court  followed  the  rule  that  the  National  Home  could  not  be  cliarged 
as  trustee,  for  the  reason  that  it  was  a  disbursing  agent  of  the  United 
States  Government.  On  appeal  from  plaintin  s  exceptions  to  that 
ruling,  held  J  that — 

1.  The  principle  that  the  sovereign  can  not  be  sued  is  predicated 
upon  the  condition  that  it  has  not  consented  to  be  sued,  which  it 
may  do. 

2.  The  National  Home  for  Disabled  Volunteer  Soldiei*s,  estab- 
lished under  act  of  Congi-ess  March  21,  1866  (14  Stat.,  10;  U.  S. 
Rev.  Stat.,  sec.  4825  et  seq.),  is  not  subject  to  trustee  process  in  au 
action  brought  in  a  State  court;  the  institution  not  being  nro^rly 
regarded  as  having  its  place  of  business  "  within  the  State ''  within 
the  trustee  process  statutes,  since  the  State  ce<led  to  the  United  States 
jurisdiction  over  the  lands  on  which  the  home  is  situated. 

(Brookn  Hardware  Co.  y.  Greer^  Supi-eme  Judicial  Court  of 
Maine,  87  Atl.  Sep.,  889.) 
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without  cost  to  the  Government  for  a  period  of  one  month,  and  dem- 
onstrate its  ability  to  produce  the  required  results,-'  and  further  that 
the  contractor  would  "be  held  responsible  for  all  damages  to  the 
buildings  whether  from  fii'C  or  other  causes  during  the  prosecution  of 
the  work  and  until  the  same  is  finally  accepted."  During  the  test  con- 
templated by  the  contract  and  before  acceptance  by  the  Government 
the  crematory  was  damaged  by  fire  to  the  extent  of  $300. 

Held^  that  as  the  plant  had  not  been  accepted  when  the  damage 
occurred,  the  responsibility  for  the  loss  should  be  placed  upon  the 
contractors. 

{79-GOO,  J.  A.  G.,  Oct.  16,  1913.) 


COTJBTS-MABTIAL:  Jurisdiction  of  summary  and  cpecial  courts;  reduc- 
tion in  rank. 

The  act  of  March  2,  1013,  relating  to  courts-martial,  provides  that 
(37  Stat,  722)— 

"  Summary  courts-martial  shall  have  power  to  adjudge  punish- 
ment not  to  exceed  confinement  at  hard  labor  for  three  months  or 
forfeiture  of  three  months'  pay,  or  both,  and  in  additiqon  thereto  re- 
duction to  the  ranks  in  the  cases  of  noncommissioned  officers  and  re- 
duction in  classification  in  the  cases  of  first-class  privates,"  and  the 
same  limitation  as  to  reduction  in  rank  applies  to  special  courts- 
mai-tial. 

Held,  that  a  cook,  not  being  a  noncommissioned  officer  nor  a  first- 
class  private,  could  not  be  reduced  by  sentence  of  a  summary  or  of  a 
special  court-martial. 

(30-734,  J.  A.  G.,  Oct.  1,  1013.) 


LINE  OF  DUTY:  Soldier  on  pass;  contributory  negligence. 

A  soldier  was  absent  from  his  post  on  pass.  Two  trains  left  the 
railroad  station  at  the  same  time,  one  bound  for  his  post  and  the  other 
for  other  points.  About  the  time  for  the  trains  to  leave  and  before 
his  pass  had  expired,  the  soldier  was  seen  running  up  the  street  of  the 
town  toward  the  depot.  The  train  going  to  the  place  not  his  station 
was  just  pulling  out,  and  in  endeavoring  to  board  a  freight  car  on 
said  train  he  missed  his  hold,  fell  under  tne  car,  «nd  received  injuries 
from  which  he  died  the  next  day. 

Ileld^  that  under  the  circumstances  it  might  be  safely  assumed 
that  the  soldier  mistook  his  train  and  was  trving  to  board  the  train 
going  to  his  station  when  he  fell  and  was  injured.  Held  further^ 
that  while  an  attempt  to  board  a  moving  train  is  attended  with  dan- 
ger, the  amount  of  danger  and  consequent  negligence  in  attempting 
to  board  it  varies  directly  with  the  speed  of  the  train;  that  the  sol- 
dier in  attempting  to  board  the  starting  train  was  not  necessarily 
guilty  of  such  negligence  as  would  cause  him  to  be  considered  outside 
of  a  pension  status;  and  that  his  death  might  be  considered  as  occur- 
riiig  in  line  of  dutv  and  as  not  being  the  result  of  his  owm  misconduct. 

(54-022,  J.  A.  G.,  Oct.  7,  1913.) 
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service  and  owned  by  an  officer  or  enlisted  man  in  the  service,  and 
that  such  lo^  is  without  fault  or  negligence  on  the  part  of  the  claim- 
ant." 

The  Comptroller  further  referred  with  approval  to  the  decision  of 
the  Assistant  Comptroller  of  the  Treasury  in  18  Comp.  Dec.,  47,  hold- 
ing that  the  class  of  private  property  to  which  said  act  of  March  3, 
1885,  relates,  does  not  include  horses  belonging  to  officers  and  en- 
listed men  in  the  military  service^  and  that  the  accounting  officers 
of  the  Treasury  were  without  jurisdiction  to  receive  and  audit  the 
claim  of  an  officer  or  enlisted  man  for  the  loss  of  a  horse  in  said  serv- 
ice, thus  overruling  the  decision  in  19  Comp.  Dec,  532,  which  had 
overruled  the  decision  of  the  Assistant  Comptroller. 

(Comp.  Geo.  E.  Downey,  Oct.  20,  1913.) 


TELEPHONE    SERVICE:  Installation    of,    in    private    quarters;    common 
use  of  trunk  line. 

Three  telephone  trunk  lines  connected  between  the  exchange  of  a 
navy  yard  and  the  city  and  service  outside,  and  were  used  in  common 
by  public  official  telephones  and  telephones  installed  in  the  private 
quarters  of  officers  at  the  yard.  The  telephone  company  made  a  sepa- 
rate charge  for  the  use  of  telephones  in  the  private  quarters  of  offi- 
cers, and  the  Question  was  presented  as  to  the  manner  of  adjusting 
the  payment  ot  bills  for  the  use  of  the  trunk  line. 

Held^  that  the  quarters  of  an  officer  at  the  navy  yard  must  be  re- 
garded as  a  private  i^esidence  within  the  meaning  or  section  7  of  the 
act  of  August  23,  1012  (37  Stat.,  414),  prohibiting  payment  for  tele- 
phone service  installed  in  any  private  residence  or  private  apart- 
ment ;  and  that  the  paymaster  was  not  authorized  to  pay  the  entire 
amount  of  the  bill  tor  the  use  of  the  trunk  lines  from  (rovernment 
funds  and  then  to  reimburse  said  funds,  from  money  afterwards  col- 
lected from  officers  in  whose  quarters  the  telephones  were  installed, 
but  that  the  charge  for  the  rental  of  the  trunk  lines  used  in  common 
should  be  apportioned  between  the  officers  having  telephones  in  their 
cfuarters  and  the  Government  according  to  the  number  of  telephones 
used  by  each,  respectively. 

(Comp.  Geo.  E.  Downey,  Oct.  6,  1913.) 


TBANSPOBT ATION :  Excess    baggage    on    change    of    station;    mileage 
status. 

A  disbursing  (quartermaster  of  the  Army  submitted  for  advance 
decision  the  question  of  the  legality  of  payment  for  transportation  of 
200  pounds  of  excess  baggage  belonging  to  an  officer  changing  sta- 
tion and  transported  on  the  same  train.  The  transportation  was  fur- 
nished in  July,  1913.  It  was  assumed  that  the  officer  w^as  entitled  to 
and  had  received  mileage  for  his  travel.  In  a  decision  of  the  Comp- 
troller's office  of  September  19,  1913,  it  was  held  that  there  was  no 
authority  of  law  for  the  transportation  at  public  expense  of  the  per- 
sonal baggage  accompanying  an  officer  on  a  journey  for  which  he 
receives  mileage,  regardless  of  whether  the  journey  was  on  temporary 
duty,  temporary  change  of  station,  or  perman^ivl  eVv^Liv^^^  ^\  ^'a>^L<5f5\\ 
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but  that  as  the  practice  of  paying  for  the  transportation  of  excess 
baggage  had  been  long  continued,  payments  for  such  transportation 
by  disbursing  officers  made  not  later  than  the  24th  of  September, 
1913,  if  otherwise  correct,  would  be  passed  to  their  official  credit. 

Held^  that  as  no  payment  had  been  made,  the  case  fell  within  the 
decision  of  September  19,  1913,  and  there  was  no  authority  for 
making  the  payment. 

(Comp  Geo.  E.  Downey,  Oct.  1,  1913;  see  also  decision  of  Oct.  18, 
1913.) 


BULLETIN  38. 

BuLMrriNl  WAR  DEPARTMENT, 

No.  38.    J  Washington,  December  19^  1913. 

The  following  digest  of  opinions  of  the  Jud^e  Advocate  General 
of  the  Army  for  the  month  of  November,  1913,  including  some  opin- 
ions for  the  month  of  October,  1913,  not  heretofore  published;  of  cer- 
tain decisions  of  the  Comptroller  of  the  Treasury ;  and  of  one  decision 
of  a  court,  is  published  for  the  information  of  the  service  in  general. 
(2094269  A— A.  G.  O.) 
By  order  of  the  Secretary  of  War  : 

LEONARD  WOOD, 
Major  General^  Chief  of  Staff. 
Official  : 
GEO.  ANDREWS, 

The  Adjutant  General. 


OFINIOlirS  OF  THE  niDOE  ADVOCATE  6ENEEAL. 

APPBOPBIATIONS :  Lump-sum;    promotion    of    employees    paid    from; 
mechanics  and  artisans;  change  of  duties. 

It  was  proposed  to  increase  the  compensation  of  a  packer  at 
Omaha,  Nebr.,  paid  from  a  lump-sum  appropriation,  above  the 
amoimt  which  he  had  been  receiving  during  the  preceding  fiscal  year 
for  the  same  service,  as  coming  within  the  exception  to  section  4  of 
the  act  of  March  4,  1913  (37  Stat.,  790),  reading  as  follows: 

"  This  section  shall  not  apply  to  mechanics,  artisans,  their  helpers 
and  assistants,  laborers,  or  any  other  employees  whose  duties  are  of 
similar  character  and  required  in  carrying  on  the  various  manufac- 
turing or  constructing  operations  of  the  Government." 

Ileld^  that  the  packer  could  not  be  classed  as  a  mechanic  or  as  an 
artisan,  and  did  not  come  within  the  class  of  employees  excepted 
from  the  act,  and  that  he  was,  therefore,  subject  to  the  general 
restrictions  of  the  law. 

It  was  also  proposed  to  promote  two  clerks  who  had  had  additional 
duties  imposed  upon  them  since  the  beginning  of  the  fiscal  year, 
and  who  had  been  paid  and  were  to  be  paid  from  lump-sum  appro- 
priations. 

Held,,  that  in  order  that  the  additional  compensation  might  be  paid 
the  additional  duties  should  be  of  a  different  character  from  those 
performed  by  them  during  the  preceding  fiscal  year,  but  that  the 
question  of  whether  these  duties  were  of  such  dirferent  character,  or 
were  of  sufficient  importance  in  a  given  case  to  justify  the  increase 
in  compensation,  was  one  of  administration  having  in  view  the 
importance  of  the  work  and  its  permanency. 

(5-075,  eT.  A.  G.,  Nov.  7, 1913 ;  see  also  decision  of  Nov.  24, 1913.) 


COMMUTATION  OF  QUABTEBS:   OfELcers  assigmed  to  station  away  from 
a  hospital  where  they  were  to  perform  duty;  service  with  troops. 

Certain  medical  officers  attached  for  duty  to  the  Department  Hos- 
pital were  directed  to  take  station  at  Honolulu,  H.  T.,  where  they 
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Held^  that  there  was  nothing  in  the  character  of  the  service  as 
described  in  the  law  which  required  that  an  officer  detailed  as  pro- 
fessor or  instructor  at  an  educational  institution  should  be  mounted ; 
that  the  Secretary  of  War  was  not  authorized  to  give  such  service  a 
character  different  from  that  implied  in  the  law  by  declaring  the  same 
to  require  the  services  of  a  mounted  officer;  and  that  the  officer's 
i-equest  should  be  denied. 

(72-140,  J.  A.  G.,  Nov.  12, 1913.) 


BETIBEMENT:   Of  enlisted  men;  counting  time  for  service  in  the  PMlip- 
pine  Scouts. 

An  officer  of  the  Philippine  Scouts  who  had  had  previous  service 
as  a  commissioned  officer  out  not  as  an  enlisted  man,  nrst  in  the  State 
Volunteers  and  then  in  the  United  States  Volunteers  in  the  Spanish 
War,  desired  to  know  whether  his  service  as  an  officer  in  the  Philip- 
pine Scouts  could  be  counted  as  double  time  in  computing  his  time 
for  retirement  as  an  enlisted  man  of  the  Army,  under  the  act  of 
March  2, 1907  (34  Stat.,  417),  in  connection  with  the  acts  of  June  30. 
1902  (32  Stat,  512),  and  June  12,  1906  (34  Stat.,  248).  The  acfof 
May  26,  1900  (31  Stat,  209) ,  provides  that : 

*' Hereafter  in  computing  length  of  service  for  retirement  credit 
shall  be  given  the  soldier  for  double  the  time  of  his  actual  service  in 
Porto  Rico,  Cuba,  or  in  the  Philippine  Islands." 

Ileld^  that  the  acts  allowing  service  with  the  Philippine  Scouts  to 
be  counted  in  computing  time  necessary  to  enable  an  enlisted  man  of 
the  Regular  Army  to  retire,  are  applicable  only  to  commissioned 
officers  of  the  Philippine  Scouts  who  have  had  previous  service  as 
enlisted  men  in  the  Regular  Army,  and  who  may  return  to  the  ranks 
of  the  Regular  Army ;  and  that  should  this  officer  resign  his  commis- 
sion in  the  Philippine  Scouts  and  enlist  in  the  Army,  he  would  not 
thereafter,  upon  application  for  retirement,  be  entitled  to  count  his 
commissioned  service  in  the  Philippine  Scouts. 

(88-800,  J.  A.  G.,  Oct  25,  1913.) 


DECISIOlirS  OF  THE  COMPTEOLLEE  OF  THE  TEEASTJEY. 

(Digests  prepared  In  the  office  of  the  Judge  Advocate  General.) 

ACCOUNTABILITY:  Disbursement  of  public  funds;  manner  of  payment 
in  foreign  countries. 

A  decision  was  requested  as  to  whether  or  not  a  disbursing  officer 
was  authorized  to  pay  a  creditor  of  the  United  States  residing  in  a 
foreign  country  by  bill  of  exchange  or  draft  purchased  from  a  Dank, 
in  a  case  where  payment  was  to  be  made  m  foreign  currency  or 
where  the  purchase  had  been  made  at  a  given  price  in  the  country  of 
purchase. 

Held^  that  the  purchase  of  a  bill  of  exchange  or  draft  to  be  sent  to 
a  public  creditor  residing  in  a  foreign  country  was  not  authorized  as 
a  payment  of  the  creditor,  and  that  payment  of  such  creditors  should 
continue  to  be  made  as  indicated  in  the  decision  of  December  4,  1907 

93668**— 17 21 
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PAY  OF  ABMT:  Increase  for  foreign  service;  physical  presence  in  the 
United  States. 

The  act  of  June  30, 1902  (32  Stat.,  512),  provides: 

"That  hereafter  the  pay  proper  of  all  commissioned  officers  and 
enlisted  men  serving  beyond  the  limits  of  the  States  comprising 
the  Union  and  the  Territories  of  the  United  States  contiguous 
thereto  shall  be  increased  ten  per  centum  for  officers  and  twenty 
per  centum  for  enlisted  men  over  and  above  the  rates  of  pay  proper 
as  fixed  by  law  for  time  of  peace,  and  the  time  of  such  service  shall 
be  counted  from  the  date  of  departure  from  said  States  to  the  date 
of  return  thereto." 

The  Auditor  for  the  War  Department  submitted  a  modification  of 
the  existing  construction  of  said  law  by  deciding  that  no  officer  or 
enlisted  man  of  the  Army  wjio  is  physically  present  in  the  United 
States  can  receive  foreign-service  pay  imder  said  act.  The  Auditor's 
decision  was  approved,  thus  reversing  the  decision  of  the  Assistant 
Comptroller  of  June  28,  1007  (13  Comp.  Dec,  884),  but  that  no  in- 
justice might  be  done,  keld^  that  where  payments  had  theretofore 
been  made  by  disbursing  officers  under  the  former  ruling  of  the 
Comptroller  such  pavments  would  be  passed  to  their  credit. 

(Comp.  Geo.  E.  Downey,  Nov.  20,  1913.) 


BEPAIB  OF  BUILDINOS:  Of  the  Engfineer  Department  used  as  barracks 
and  quarters;  appropriation. 

Two  buildings  of  the  Engineer  Department  located  at  Fort  Flag- 
ler, Wash.,  not  oeing  required  for  immediate  use  by  that  Department, 
were  turned  over  to  the  quartermaster  of  the  post  and  were  used  as 
quarters  for  troops.  It  was  contemplated  that  the  buildings  would 
be  again  needed  for  the  Engineer  Department,  which  department, 
for  that  reason,  declined  to  relinquish  control  of  them,  but  refused  to 
make  interior  repairs. 

Tleld^  that  the  payment  for  the  necei^sary  repairs  to  said  buildings 
while  so  occupied  as  quarters  was  authorized  from  the  appropriation 
for  "Barracks  and  Quarters"  contained  in  the  act  of  March  2,  1918 
(37  Stat,  714). 

(Comp.  Geo.  E.  Downey.  Nov.  17.  1913.) 


TBANSPOBTATION:  Professional  books  as  household  effects  on  chaneringr 
station. 

A  railroad  company  transported  the  personal  property  of  an  officer 
of  the  Army  changing  station  which  property  consisted,  besides 
various  articles  of  equipment  and  household  furniture,  of  a  quantity 
of  professional  books,  all  apparently  loaded  into  one  car.  Tne  com- 
panv  cimtended  that  the  professional  books  were  not  properly  in- 
cluded in  household  goods  entitled  to  carload  ratings,  and  that  pay- 
ment should  be  made  therefor  in  addition  to  the  carload  rate  allowed 
for  the  remainder  of  the  shipment. 

Held^  that  while  for  administrative  purposes  professional  books 
were  segregated  by  Department  regulations  from  other  household 
goods  of  an  officer  changing  station,  yet  as  the  term  was  used  in  rail- 
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Bulletin  1  WAR  DEPARTMENT, 

No.  1.     J  Washington,  January  20^  19H. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  December,  1913,  including  some  previ- 
ous opinions  not  heretofore  published,  of  certain  decisions  of  the 
CJomptroller  of  the  Treasury,  and  of  decisions  of  courts,  is  published 
for  the  information  of  the  service  in  general. 
[2094269,  B— A.  G.  O.] 

,   By  order  of  the  Secretary  of  War  : 

LEONARD  WOOD, 
Major  General^  Chief  of  Staff. 
Official  : 

GEO.  ANDREWS, 

The  Adjutant  General. 


OFINIOlirS  OF  THE  JUDGE  ADVOCATE  OENEEAL. 

CLAIMS:   For  assisting  in  extingr^isliing  a  Are  on  a  Government  vessel; 
salvage. 

The  captain  of  a  private  vessel  rendered  assistance  with  his  vessel 
in  extinguishing  a  fire  which  broke  out  on  a  Government  boat,  and  in 
so  doing  sustained  damages  in  the  loss  of  personal  property,  for 
which  he  claimed  compensation. 

Held^  that  if  it  be  shown  that  the  Government  vessel  was  in  real 
danger  of  destruction  or  of  serious  damage  from  the  fire,  and  the 
service  was  rendered  voluntarily  in  saving  the  vessel  from  such 
danger,  the  claim  might  be  treated  as  one  m  the  nature  of  salvage 
and  paid  accordingly,  provided  the  service  was  not  rendered  as  a 
part  of  the  claimant's  regular  duty. 

(18-400,  J.  A.  G.,  Dec.  1,  1913.) 


DISCHABGE:  By  purchase;  date  when  right  becomes  effective;  dlschargre 
away  from  permanent  station. 

War  Department  General  Order  23  of  March  28,  1913,  fixed  for 
discharges  by  purchase  after  11  years'  service  a  rate  of  $30  for  the 
United  States  and  $80  for  the  Philippine  Islands.  Prior  to  said 
order  the  rate  was  $30  for  like  length  of  service  regardless  of  place  of 
discharge. 

A  soldier  stationed  in  the  Philippjine  Islands  went  on  furlough  for 
three  months,  and  while  in  the  United  States  on  said  furlough  and 
two  days  before  the  date  of  General  Order  No.  23,  applied  for  his 
discharge  by  purchase.    His  application  having  been  approved,  he 
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Tleld^  that  the  law  which  fixes  the  pay  and  allowances  of  Philip- 
pine Scouts  the  same  as  those  authorized  for  officers  of  like  grade  in 
the  Eegular  Army,  did  not  include  the  privilege  of  retirement,  and 
that  the  retirement  of  the  officer  could  only  be  accomplished  through 
an  act  of  Congi-ess.    Dig.  Ops.  J.  A.  G.,  1912,  p.  987,  5a. 

(6-250,  J.  A.  G.,  Dec.  2,  1913.) 


BETIBEMENT:  Promotion  for  service  other  than  as  a  cadet;  picket  duty 
at  West  Point,  N.  Y. 

Certain  officers  of  the  Army  now  i^etired  applied  for  promotion  of 
one  grade  in  rank  "  for  services  in  the  Civil  War  rendered  otherwise 
than  as  a  cadet "  under  the  provisions  of  the  act  of  April  23,  1904 
(33  Stat.  264),  which  authorizes  the  retirement  or  advancement  on 
the  retired  list  of  one  grade  above  the  rank  held  at  the  time  of  re- 
tirement of  officer's  below  the  gi'ade  of  brigadier  general  who  served 
in  the  Regular  or  Volunteer  forces  during  the  Civil  War  prior  to 
April  9,  1865,  "  otherwise  than  as  a  cadet."  Said  officers  were  cadets 
at  West  Point,  N.  Y.,  during  the  draft  riots  in  New  York  City  in 
1863,  and  while  the  academic  studies  were  suspended  at  the  academy 
they  were  assigned  to  picket  duty  with  instructions  to  watch  for 
rioters  in  boats,  who  according  to  rumoi^s,  intended  to  visit  and  de- 
stroy Cold  Spring  Foundry,  then  the  largest  establishment  for  mak- 
ing guns  in  the  countrv,  and  at  the  same  time  to  visit  and  destroy 
West  Point. 

HeM^  following  a  previous  opinion  of  this  office  (C.  21468,  J.  A.  G., 
May  1,  1907),  that  the  service  rendered  was  service  as  a  cadet,  and 
that  the  reqiiest  must  be  denied. 

(88-410,  J.  A.  G.,  Dec.  5,  1913.) 


TBANSPOBTATIOlf :  Signing  request;  delegation  of  authority. 

A  request  for  transportation  issued  from  the  office  of  a  quarter- 
master was  countersigned  in  the  name  of  the  quartermaster  by  the 
post  quartermaster  sergeant  in  charge  of  the  office  in  his  absence, 
the  post  quartermaster  sergeant  adding  his  own  name. 

Iield^  that  the  regulations  contemplate  the  final  issue  of  transpor- 
tation requests  by  commissioned  officers  of  the  Quartermaster  Corps; 
that  the  law  authorizing  the  appointment  of  post  quartermaster 
sergeants  did  not  authorize  such  sergeants  to  perform  any  duty  im- 
posed upon  commissioned  officers ;  and  that  the  duty  of  countersign- 
ing transportation  requests  required  the  exercise  of  judgment  and 
discretion  which  could  not  be  entrusted  by  the  officer  to  others.  Held 
further^  that  as  the  officer  had  ratified  the  action  of  the  post  quarter- 
master sergeant  in  signing  his  name  to  the  transportation  request, 
no  question  could  be  raised  as  to  the  validity  of  a  claim  for  transpor- 
tation furnished  thereunder,  hut  advised  that  the  practice  be  discon- 
tinued for  the  future. 

(94-201,  J.  A.  G.,  Dec.  10, 1913.) 
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Held^  that  said  appropriation  was  not  available  for  the  construc- 
tion of  temporary  hospitals  in  camp. 
(Comp.  Geo.  E.  Downey,  Dec.  8,  1913.) 


COMMXTTATION  OF  QUABTEItS:  At  tempo^ry  station  while  retaining 
quarters  at  permanent  station. 

An  officer  in  occupancy  of  public  quarters  at  his  permanent  station 
was  ordered  to  report  to  the  commandant  of  the  Army  Service 
Schools  at  Foi-t  Leavenworth,  Kans.,  for  a  special  course  m  tactics, 
and  on  completion  of  the  same  to  rejoin  his  proper  station.  The 
Secretary  or  War  advised  the  commandant  by  telegraph  that  any 
available  quarters  might  be  used  for  the  accommodation  of  the  officer, 
and  that  if  none  were  available  commutation  was  authorized.  The 
commandant  reporting  that  no  quartei's  were  available  for  him,  com- 
mutation was  paid,  and  the  amount  having  been  disallowed  by  the 
auditor,  was  refunded  by  the  officer.  The  officer  claimed  commu- 
tation by  virtue  of  the  provisions  of  paragraph  1325,  Army  Regula- 
tions, 1910,  which  provided  that: 

"An  officer  does  not  lose  his  right  to  quarters  or  commutation  at 
his  permanent  station  by  a  temporary  absence  on  duty.  While  he 
continues  to  claim  and  exercise  that  right,  he  can  not  legally  demand 
quarters  or  commutation  thereof  at  any  other  station. 

"  The  mere  fact  that  an  officer's  family  or  his  household  goods  are 
permitted  by  proper  authority  to  remain  in  quarters  at  a  military 
station  does  not  prevent  the  assignment  of  quarters  to  him  where 
he  is  actually  serving,  or  debar  him  from  commutation  if  he  is  on  duty 
without  troops  at  a  station  where  there  are  no  public  quarters.  In 
these  exceptional  cases  commutation  of  quarters  will  be  allowed  only 
on  the  approval  of  the  general  commanding  the  troops  in  the  Philip- 
pine Islands  in  cases  arising  in  his  command ;  in  all  other  cases  on 
the  approval  of  the  Secretary  of  War  after  recommendation  by  the 
department  commander     *     *     *.'' 

Ileld^  that  it  was  doubtful  whether  the  regulation  applied  to  a 
case  of  this  kind,  but  that  if  it  did,  it  transcended  the  law  which 
did  not  entitle  an  officer  to  commutation  of  quarters  at  his  tempo- 
rary station  in  addition  to  public  quarters  at  his  permanent  station 
(19  Comp.  Dec,  73) ;  and  that  the  telegram  of  the  Secretary  of  War, 
if  it  be  considered  as  an  attempt  to  authorize  payment  of  such 
commutation,  was  without  effect. 

(Comp.  Geo.  E.  Downey,  Dec.  23,  1913.) 


CONTRACTS:  Bailee  for  hire;  liability  of  the  Government  for  damages. 

A  barge  belonging  to  a  private  company  was  in  use  in  connection 
with  repairs  being  made  to  a  certain  lock  on  the  Kanawha  Eiver, 
W.  Va.  In  unloading  a  derrick  boom  the  Government  engineer  lost 
control  of  his  engine  and  allowed  the  timber  to  fall,  which  broke 
into  two  pieces,  one  piece  going  to  the  bottom  of  the  barge  breaking 
some  boards  and  causing  it  to  sink.  It  was  reported  that  the  accident 
was  partly  due  to  a  defect  in  the  broken  timber,  but  it  was  not  shown 
that  the  engineer  was  at  fault  or  careless,  or  that  he  was  incompetent, 
or  that  the  engine  was  defective  or  out  of  repair. 
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for  good  time,  commencing  from  the  first  day  of  his  arrival  at  the 
penitentiary.  The  act  of  June  25,  1910  (36  Stat.,  819),  declares 
that  every  prisoner  confined  for  a  term  of  more  than  one  year,  whose 
record  shows  an  observance  of  the  prison  rules  and  who  has  served 
one-third  of  his  term,  may  be  released  on  parole.  Section  3  declares 
that  the  parole  shall  be  granted  on  such  terms  as  the  board  of  parole 
shall  prescribe,  the  prisoner  to  remain  while  on  parole  in  the  legal 
custody  and  under  the  control  of  the  warden  of  the  prison  from 
which  he  is  paroled  and  until  the  expiration  of  the  term  or  tenna 
specified  in  his  sentence,  less  such  good-time  allowance  as  is  provided. 
The  act  also  provides  for  the  retaking  of  a  paroled  prisoner  who 
has  violated  his  parole,  at  any  time  within  the  term  or  terms  of  his 
sentence,  and  for  a  hearing  before  the  board,  which  may  revoke  the 
order  and  terminate  the  parole,  and,  if  revoked,  the  prisoner  shall 
serve  the  remainder  of  the  sentence  imposed,  the  time  the  prisoner 
was  on  parole  not  being  taken  into  account  to  diminish  the  time  of 
his  sentence. 

A  petitioner  for  a  writ  of  habeas  corpus  was  released  on  parole 
August  12,  1911,  in  accordance  with  the  act  of  Congress  of  June  25, 
1910,  having  earned  216  days  good-time  allowance,  as  provided  bv 
the  act  of  June  21, 1902.  He  was  returned  to  confinement  in  the  peni- 
tentiarv  May  29,  1912,  on  account  of  a  violation  of  his  parole  and 
for  failure  to  faithfully  observe  the  rules  governing  him  as  a  convict 
on  parole.  It  was  claimed  that  his  good-time  allowance  was  forfeited 
by  a  violation  of  his  parole. 

Ileld^  That  "legal  custody"  and  "control"  did  not  contemplate 
actual  custody  or  confinement  of  a  paroled  prisoner,  and  that  such 
a  prisoner  was  not  subject  to  prison  rules  providing  foi-  a  forfeiture 
of  good-time  allowance  by  a  breach  of  such  rules,  so  that  on  his 
return  for  breach  of  parole  he  was  not  subject  to  a  forfeiture  of  his 
good-time  earned,  in  determining  the  date  of  the  expiration  of  his 

\Ex  parte  MarcU^  20T  Fed.  Rep.,  809.) 


DIGEST  OF  OPINIONS  OF   THE   JUDGE  ADVOCATE   GENERAL.       333 

the  contract  providing  for  a  payment  of  50  per  cent  of  the  contract 
pric«  of  each  barge  when  it  should  have  been  provisionally  accepted 
by  the  United  States,  at  the  builders'  yard,  when,  as  stated,  the  barges 
would  be  practically  completed,  and  upon  such  payment  would  be- 
come the  property  of  the  United  States.  Final  acceptance  and  de- 
livery of  the  barges  was  to  be  made  to  the  contracting  officer  at  Louis- 
ville, Ky.  It  was  desired  to  know  whether  work  upon  the  barges 
should  be  regarded  as  being  rendered  upon  a  public  w^ork  of  the 
United  States  within  the  meaning  of  said  act. 

Held^  that  prior  to  said  partial  payment  and  acceptance  the  barge 
did  not  become  the  property  of  the  United  States,  and  work  thereon 
was  not  rendered  upon  a  public  work  of  the  United  States  within  the 
meaning  of  the  statute,  but  that  work  done  after  such  partial  accep- 
tance, in  the  correction  of  any  defects  that  might  develop  between 
the  provisional  acceptance  and  final  acceptance,  would  be  rendered 
upon  a  public  work  of  the  United  States. 

It  was  also  desired  to  know  whether  or  not  the  contract  for  the  con- 
struction of  the  barge  or  vessel  would  be  a  contract  for  a  public  work, 
provided  the  contract  stipulated  for  payment  in  a  lump  sum  of  the 
entire  contract  price  after  final  acceptance  of  the  barge. 

Held^  that  such  stipulation  would  moce  clearly  indicate  that  the 
title  to  the  vessel  would  not  pass  to  the  United  States  and  that  prior 
to  acceptance  and  payment  it  could  not  be  regarded  as  a  public  work 
within  the  meaning  of  the  statutes. 

(32-213,  J.  A.  a,  Jan..  9,  1914.) 


EMFLOTEES:  Compensation  for  injuries;  general  prisoners. 

A  former  private  in  the  Army  who  had  been  dishonorably  dis-* 
charged  therefrom  by  sentence  of  general  court-martial  desired  to 
know  whether  or  not  he  could  get  anything  on  account  of  his  arm 
having  been  broken  while  at  work  in  prison  at  Alcatraz,  Cal. 

Heul^  that  it  is  clear  that  the  injury  received  by  the  soldier  while 
serving  as  a  general  prisoner  did  not  come  within  the  provisions  of 
the  employees'  compensation  act  of  May  30,  1908  (35  Stat,  556),  as 
the  labor  he  was  performing  at  the  time  of  his  injury  was  not  based 
upon  any  contractual  relation  between  himself  and  the  Government, 
but  was  rendered  as  a  punishment  for  military  offenses 

(lS-300,  J.  A.  a,  Jan.  21,  1914.) 


HEAT  AND  LIGHT:  Sale  of  fuel  allowance  to  officers'  families. 

Army  Eegulations  formerly  provided  for  the  issue  and  sale  of  the 
fuel  allowance  of  an  officer  to  his  family  under  certain  conditions. 
Following  the  decision  of  the  Comptroller  of  the  Treasury  (W.  D. 
Bui.  No.  1,  1913,  p.  35)  that  the  authorized  fuel  allowance  to  officers 
could  not  be  issued  to  their  families  separate  and  apart  from  the 
officers,  the  Army  Regulations  upon  the  subject  were  amended  so  as 
to  omit  provision  for  such  sale  and  issue. 

Beld^  that  under  the  authority  of  the  appropriation  for  regular 
supplies  contained  in  the  various  Army  appropriation  acts,  sales  of 
fuel  might  still  be  made  to  officers  for  use  of  their  families  during 
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public  park  under  the  name  of  Potomac  Park  "  to  be  forever  held 
and  used  for  a  park  for  the  recreation  and  pleasure  of  the  people." 
The  act  of  August  30,  1890  (26  Stat.,  396),  and  of  August  24,  1912 
(37  Stat.,  444),  prohibits  the  erection  of  any  building  or  structure 
upon  the  public  parks  of  the  District  of  Columbia  without  express 
authority  of  Congress. 

Held  J  that  there  was  no  legal  authority  by  which  a  revocable 
license  for  the  purposes  intended  could  be  granted. 

(80-800,  J.  A.  G.,  Jan.  3,  1914.) 


BED  CBOSS  SOCIETY:  Mileage  to   ofELcer  assigned  to  take   charge   of 
first-aid  department. 

The  question  arose  as  to  whether  the  officer  detailed  to  take  charge 
of  the  first-aid  department  of  the  American  Red  Cross  Society,  pur- 
suant to  the  act  of  March  3,  1911  (36  Stat.,  1041),  was  entitled  to 
mileage  for  travel  performed  in  connection  with  his  duties. 

Held,  that  notwithstanding  the  close  relations  which  the  society 
sustains  to  the  United  States  under  existing  law,  it  is  not  made  a 
part  of  the  Army,  so  that  travel  performed  by  the  officer  detailed  to 
take  charge  of  the  first-aid  department  in  connection  with  his  duties 
becomes  travel  for  the  Army;  and  that  it  could  not  be  certified  that 
such  travel  was  necessary  in  the  military  service  as  required  by  the 
act  of  March  3,  1883  (22  Stat.,  456),  in  order  to  entitle  an  officer  t« 
mileage.     The  question  was,  therefore,  answered  in  the  negative. 

(84-000,  J.  A.  G.,  Jan.  13,  1914.) 


TELEPHONE  SEBVICE:  Telephones  in  ^vate  residences;  room  used  for 
office. 

The  question  arose  as  to  whether  a  telephone  might  be  installed  in 
the  private  quarters  of  the  attending  surgeon  at  Philadelphia,  Pa.,  in 
A  iew  of  the  provisions  of  section  7  of  the  act  of  August  23,  1912  (37 
Stat.,  414),  which  prohibits  the  expenditure  of  any  money  appropri- 
ated by  Congress  "  for  telephone  service  installed  in  any  private  resi- 
dences or  apartments  or  for  toll  or  other  charges  for  telephone  service 
from  private  residences  or  apartments,  except  for  long-distance  tolls 
recjuired  strictly  for  the  public  business." 

held,  that  if  the  telephone  in  question  is  deemed  necessary  for  the 
public  business  of  the  attending  surgeon  at  Philadelphia,  and  if  no 
other  provision  is  made  for  such  service,  the  law  would  not  prohibit 
the  payment  for  this  service  installed  in  a  room  of  the  officer's  pri- 
vate quarters  set  apart  for  the  transaction  of  his  necessary  public 
business  as  attending  surgeon. 

(72-335,  J.  A.  G.,  Jan.  12,  1914.) 


TBANSPOBTATION:  Travel  allowance  on  discharge;  transportation  over 
different  lines. 

The  depot  quartermaster  at  San  Francisco,  Cal.,  desired  instruc- 
tion as  to  the  manner  of  issuing  transportation  requests  covering 
transportation  of  soldiers  on  discharge  where  they  wished  to  travel 
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Held^  that  while  it  appeared  that  the  contractor  was  in  default 
under  his  contract  it  was  incumbent  upon  the  Govemment  to  show 
the  damages  which  it  sustained,  which  damages  were  limited  to  the 
difference  in  cost  between  the  article  called  tor  in  the  contract  and 
the  cost  of  the  same  or  practically  the  same  article  on  the  market, 
and  could  not  be  measured  by  the  difference  between  the  contract 
price  and  the  cost  of  another  article  materially  different  selling  in 
the  market  for  a  much  higher  price  than  the  contract  article.  Held 
further^  that  the  Govemment  could  not  recover  the  difference  of  the 
c(^st  from  the  contractor. 

(Comp.  Geo.  E.  Downey,  Jan.  19,  1914.) 


DAMAGES:    Repairs    of    barge   under    verbal    agrreement;    owner    making 
repairs;  appropriation. 

The  Government  engaged  a  barge  from  a  private  company  to  sup- 
ply it  with  coal  at  a  certain  lock  on  the  Ohio  River  upon  the  express 
agreement  that  it  was  to  be  returned  in  as  good  condition  as  when 
received,  but  no  written  agreement  was  entered  into.  The  barge 
was  badly  damaged  in  the  course  of  bringing  it  through  shallow 
water. 

Ileld^  that  it  was  the  right  of  the  Govemment  to  have  made  thfe 
necessary  repairs,  but  that  as  it  waived  this  right  and  permitted  the 
owner  to  do  so,  the  latter  should  be  regarded  as  the  agent  of  the 
Government  for  the  purpose  of  making  such  repairs  and  that  the 
Government  was  liable  for  the  reasonable  cost  of  such  repairs  as 
were  made  necessary  by  any  damage  done  to  the  barge  while  in  said 
service.  Held  further^  that  the  appropriation  for  the  work  in  hand 
was  available  lor  the  payment  of  said  claim  if  otherwise  correct. 

(Comp.  Geo.  E.  Downey,  Dec.  15,  1913.) 


EMPLOYEE:  Paid  from  lump-sum  appropriation;  increase  of  efficiency. 

ITpon  submission  of  certain  questions  by  the  Attorney  General — 

Ileld^  that  an  increase  in  an  employee  s  efficiency  is  not  sufficient 
to  warrant  an  increase  in  his  salary  payable  from  a  lump-sum  appro- 
priation unless  accompanied  with  a  substantial  change  in  the  char- 
acter of  the  service  to  be  rendered. 

Held  further^  that  where  the  compensation  paid  from  a  lump-sum 
appropriation  to  the  incumbent  of  a  given  position  during  a  pro- 
ceding  fiscal  year  was  less,  because  or  inexperience  or  incapacity, 
than  that  paid  in  other  like  positions  for  the  efficient  performance 
of  the  same  or  similar  services,  a  new  employee  appointea  to  the  posi- 
tion who  discharges  its  duties  efficiently  may  be  paid  a  rate  of  com- 
pensation which  does  not  exceed  the  rate  paid  in  other  like  positions 
for  the  same  or  similar  services  during  the  preceding  fiscal  year. 

(Comp.  Geo.  E.  Downey,  Aug.  21, 1913,  20  Comp.  Dec,  131.) 


FOBAGE:  Mount  not  complying  with  regulations. 

A   major  of  Infantry  claimed  reimbursement  for  amounts  ex- 
pended by  him  for  forage  and  straw  and  for  shoeing  his  privately 
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Ileld^  thftt  where  an  officer  occupies  quarters  other  than  public  the 
fuel  or  illuminating  supplies  for  which  can  not  be  measured,  he  is 
entitled  to  not  more  than  the  allowances  .prescribed  in  the  reffula- 
tions  for  the  number  of  rooms  actually  occupied;  that  the  ofl5cer*s 
certificate  as  to  the  number  of  rooms  actually  occupied  by  him,  if 
sufficiently  specific,  will  ordinarily  be  accepted  by  the  accounting 
officers  as  sufficient  evidence  of  that  fact,  but  it  is  not  conclusive,  and 
in  any  case  the  accmmting  officers  may  require  other  evidence;  that 
such  certificate  sliould  show  the  number  of  rooms  actually  and  ex- 
clusively occupied  as  his  quarters  and  that  the  number  does  not  in- 
clude bath  rooms,  store  rooms,  or  rooms  used  in  common  with  other 
fruests  or  tenants,  such  as  public  dining  rooms,  parlors,  kitchens, 
uills,  etc.  Held  further^  that  if  the  officer's  quarters  are  actually 
occupied  by  his  family  or  by  persons  dependent  upon  him  for  sup- 
port during  his  absence  with  leave,  payment  for  the  heat  and  light 
allowance  for  such  period  was  authorized;  otherwise  tiie  officer  was 
entitled  to  no  heat  and  light  allowance  for  such  periiKl. 

(Asst.  ('omp.  W.  W.  Warwick,  Aug.  15,  1913,  :>0  Comp.  Dec.,  83.) 


LIVING  EXPENSES:  Travel  day;  nights  lodgring. 

In  measuring  a  travel  day  for  the  purpose  of  computing  daily 
exi>enses  after  review  of  certain  decisions, 

Ileld^  that  the  daily  charge  for  living  expenses  should  commence 
with  the  charge  for  breakfast  and  end  with  the  charge  for  lodging 
for  the  whole  of  the  following  night.  The  decision  19  Comp.  Dec., 
67^,  is  modified  accordingly. 

(Comp.  Geo.  E.  Downey,  Jan.  7,  1914.) 


MILEAGE:  Cost  of  transportation  under  orders;  hire  of  automobile. 

An  officer  of  tlie  Army  was  ordered  to  travel  on  public  business 
to  a  certain  point  and  return.  For  a  portion  of  tiie  distance  no 
railroad  facilities  were  available  and  he  was  compelled  to  hire  an 
automobile  for  this  part  of  the  journey.  The  mileage  law  of  June 
12,  1906  (34  Stat.,  246),  provides  that  officers  of  the  Army  traveling 
under  comi>etent  orders  without  trooi>s  shall  be  paid  7  cents  per  mile 
and  no  more ;  that  he  may  apply  to  the  Quartermaster's  Department 
of  the  Government  for  a  transportation  request  for  the  journey,  and 
if  the  same  is  furnished  him  it  shall  be  charged  against  his  mileage 
account  at  the  rate  of  3  cents  per  mile  for  whatever  distance  trans- 
lx)rtation  is  furnished. 

Ileld^  that  said  pro\4sions  were  not  repealed  by  the  appropria- 
tion for  transportation  of  the  Army  and  its  supplies  (act  of  Mar. 
2,  1913,  37  Stat.,  716) ;  "  For  the  purchase,  hire,  operation,  main- 
tenance, and  repair  of  such  harness,  wagons,  carts,  drays,  and  other 
vehicles  as  are  required  for  the  transportation  of  troops  and  sup- 
plies, and  for  c^cial,  militar}%  and  garrison  purposes,"  and  that  the 
officer  could  not  be  reimbursed  for  the  hire  ot  the  automobile. 

(Comp.  Geo.  E.  Downev,  Dec.  16, 1913.) 
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SO  furnished  shall,  if  travel  was  performed  under  a  mileage  status, 
be  a  charge  against  the  officer's  mileage  account  to  be  deducted  at 
the  rate  oi  3  cents  per  mile  bv  the  paymaster  paying  the  account." 

Provision  is  also  made  in  the  Army  appropriation  act  of  March 
2,  1913  (37  Stat.,  716),  for  the  purchase,  hire,  operation,  mainte- 
nancej  and  repair  among  other  things  of  wagons,  harness,  carts,  and 
other  vehicles  as  required  for  the  transportation  of  troops  and  sup- 
plies and  for  official  and  military  and  garrison  purposes. 

Held^  That  the  Army  appropriation  act  had  no  reference  to  the 
mileage  law  and  did  not  repeal  or  enlarge  any  of  its  provisions: 
that  the  mileage  law  goes  no  further  than  to  authorize  the  issue  or 
transportation  requests  over  established  lines  of  common  carriers 
by  land  and  water  and  that  it  does  not  authorize  the  hiring  of  an 
automobile  for  travel  of  an  officer  to  a  point  inaccessible  by  com- 
mon carriers. 

(Comp.  Geo.  E.  Downey,  Jan.  12,  1914.) 


TRAVEL  ALLOWANCES:  On  discharge;  soldier  not  furnished  sleeping- 
car  accommodations. 

A  soldier  honorably  discharged  and  entitled  to  travel  allowances 
under  the  act  of  August  24,  1912  (37  Stat.,  576),  was  furnished  by 
the  quartermaster  with  proper  transportation  from  St.  Paul,  Minn., 
to  Houston,  Tex.;  but  although  sleeping-car  accommodations  were 
demanded  by  the  soldier,  the  same  were  not  furnished  by  the  quar- 
termaster, and  the  soldier  paid  for  them  himself,  to  the  amount  of 
$8.50,  being  the  charge  for  a  lower  berth  of  a  standard  sleeper  for 
said  travel. 

General  Order  No.  54,  of  December  18,  1912,  War  Department, 
provides  that: 

"When  discharged  soldiers  elect  to  take  transportation  in  kind 
and  subsistence  to  place  of  enlistment,  they  will  oe  entitled  to  the 
following : 

"(6)  *  *  *  jf  tourist  car  not  available,  an  upper  berth  in  a 
standard  sleeper  may  be  furnished  if  practicable;  if  not,  a  lower 
berth.  No  sleeping-car  accommodations  will  be  furnished  in  any 
instance  when  a  night's  journey  is  not  involved  and  the  distance 
does  not  exceed  eight  hours'  travel." 

In  this  case  it  is  certified  that  tourist -car  accommodations  were  not 
available. 

Held^  that  under  present  conditions  of  travel,  when  the  journey 
involves  night  travel,  it  is  recognized  as  a  necessity  by  the  Govem- 
ment  to  furnish  to  its  employees  sleeping-car  accommodations  in 
connection  with  transportation;  that  the  soldier  did  not  lose  this 
right  by  accepting  the  transportation  under  protest  and  paying  for 
the  sleeping-car  accommodations  himself;  ana  that  he  should  be  reim- 
bursed in  the  amount  which  it  would  have  cost  to  have  provided  an 
upper  berth  in  a  standard  sleeper  in  accordance  with  said  General 
Order  No.  54. 

(Comp.  Geo.  E.  Downey,  Oct.  7,  1913.) 


BULLETIN  8. 


Bulletin 

No.  8. 


WAR  DEPARTMENT, 

Washington,  March  14^  IQIJ^, 

The  following  digest  of  opinions  of  the  Judge  Advocate  General  of 
the  Armv  for  the  month  of  Febniarv,  1914,  of  a  decision  of  the 
Comptroller  of  the  Treasury,  and  of  certain  decisions  of  the  Court 
of  Claims,  together  with  certain  notes  on  the  administration  of  mili- 
tary justice,  is  published  for  the  information  of  the  service  in  general. 

*  [2094269D— A.G.O.] 

Br  ORDER  OF  THE  SECRETARY  OF  WaR  : 

LEONARD  WOOD, 

Major  General^  Chief  of  Staff. 

Official  : 

GEO.  ANDREWS, 

The  Adfu-tcmt  General. 


OPINIONS  OF  THE  TTTDOE  ADVOCATE  OENEBAL. 

ABSENCE:  From  duty,  due  to  misconduct;  stoppacr®  of  pajr. 

The  Army  appropriation  act  of  August  24,  1912  (37  Stat,  572), 
provides  that  a  soldier  shall  not  receive  pay  from  the  appropriation 
contained  in  the  act  while  he  may  be  absent  from  duty  on  account  of 
disease  "  resulting  from  his  own  intemperate  use  of  drugs  or  alco- 
holic liquors,  or  other  misconduct.*'  A  soldier  attempted  suicide  by 
cutting  his  throat  with  a  razor.  Careful  investigation  showed  that 
the  act  was  committed  because  of  acute  melancholia,  recurrent,  exist- 
ing prior  to  enlistment,  the  result  of  lack  of  success  in  civil  life^  and 
that  there  was  no  family,  love,  criminal,  or  vice  troubles,  and  that 
the  recruit  was  incapable  of  an  appreciation  of  his  act. 

Ileld^  that  the  case  falls  under  the  opinion  of  this  office  of  Febru- 
ary 14, 1913  (Bui.  No.  8.  W.  D.,  Mar.  18,  1913,  p.  3),  "that  the  words 
'  other  misconduct '  in  the  statTite  are  limited  by  the  rule  of  ejusdem 
generis  to  conduct  of  the  same  general  character  as  that  indicated  by 
the  words  preceding  them,  to  wit, '  intemperate  use  of  drugs  or  alco- 
holic liquors,'  or  misconduct  consisting  in  the  intemperate  or  im- 
proper indulgence  of  natural  or  acquired  appetites;"  and  that  the 
pay  of  the  soldier  during  his  temporary  disability  should  not  be 
withheld. 

(72-210,  J.  A.  G.,  Feb.  18,  1914.) 


APPBOPBIATIONS — ^LXJMP-STTM:  Promotion    of    employees    paid    from; 
changre  of  duties. 

A  chief  clerk  whose  salary  was  paid  from  a  lump-sum  appropria- 
tion had  been  given,  during  the  current  fiscal  year,  increasea  re- 
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CHAPI/AINS:  Does  service  on  the  retired  list  constitute  service  for  promo- 
tion? 

The  question  submitted  was  whether  service  on  the  retired  list 
constitutes  service  within  the  meaning  of  the  act  of  Congress  concern- 
ing the  rank  of  chaplains  approved  April  21,  1904  (33  Stat.,  226), 
which  act  provides  under  certain  conditions  for  the  promotion  of 
chaplains  to  the  "  grade,  pay,  and  allowances  of  major.'' 

Jleld,  that  service  in  the  retired  list  did  not  constitute  " service " 
within  the  meaning  of  that  term  as  used  in  said  act. 

(6-229.3,  J.  A.  G.,  Feb.  3,  1914.) 


COMPTBOLIiEB  OF  THE  TBEASTJBT:  Submission  to,  by  the  department, 
of  voucher  of  disbursins:  of5.cer  for  advance  decision.    ~ 

A  district  engineer  officer  suspended,  on  June  30,  1913,  an  assistant 
engineer,  pending  the  outcome  of  charges  which  he  preferred  against 
him  for  inefficiency.  Upon  investigation,  the  Secretary  of  War 
failed  to  sustain  the  charges,  and  the  officer  was  so  advised  by  the 
Chief  of  Engineers,  and  also  that  the  assistant  engineer  should  be 
restored  to  duty  and  paid  his  authorized  salaiy  from  the  date  of 
his  suspension  until  his  restoration  to  duty.  The  officer,  before  mak- 
ing payment,  forwarded  through  the  Chief  of  Engineers  a  voucher 
for  the  amount  of  salary  due  said  assistant  engineer  for  the  period 
named,  with  the  request  that  it  be  submitted  to  the  comptroller  for 
an  advance  decision.  The  Chief  of  Engineers  forwarded  the  same 
with  favorable  recommendation. 

The  question  was  raised  as  to  "whether  there  was  occasion  for  the 
department  to  submit  this  case  to  the  Comptroller  of  the  Treasury." 

Held^  that  the  circumstances  of  the  case  clearly  brought  it  within 
the  decision  of  the  Comptroller  of  May  7, 1906  (12  Comp.,  Dec,  653), 
wherein  it  was  held  that  where  a  subordinate  "suspends  a  civilian 
employee  from  duty  without  pay  when  he  is  able  ana  willing  to  per- 
form his  duties,  and  prefers  charges  against  him,  and  the  Secretary 
of  War  subsequently  declines  to  sustain  the  charges  and  decides  that 
his  suspension  was  not  justified,  said  employee  is  entitled  to  pay  dur- 
ing the  period  of  his  suspension,"  and  also  within  the  decisions  of 
the  Court  of  Claims  in  the  case  of  Stilling  v.  United  States  (41  C. 
Cls.,  61).  and  the  Supreme  Court  of  the  United  States  in  the  case  of 
United  States  v.  Wiekersham  (201  U.  S.,  390),  both  of  which  were 
to  the  same  effect  as  tlie  above  decision  of  the  Comptroller;  that, 
therefore,  there  would  appear  to  be  no  good  reason  why  the  depart- 
ment should  submit  the  question  of  the  pavment  of  this  voucher  to 
the  Comptroller,  but  that  the  disbursing  officer  had  the  right  under 
the  law  to  submit  the  voucher  to  the  Comptroller  before  paying  the 
same,  if  he  was  doubtful  as  to  the  legality  of  the  proposed  payment. 

(16-211,  J.  A.  a,  Feb.  27,  1914.) 


CONTBACTS:  Ag^ency;  final  pa3nnent  on  a  contract  to  person  holding:  power 
of  attorn^. 

The  contractor  for  the  extension  of  the  water  distributing  system 
at  West  Point,  N.  Y.,  being  without  funds,  in  consideration  ^1  «». 


BULLETIN  14. 

BulletinI  war  DEPAETMENT, 

No.  14.    J  Washington,  April  IJ^  19H. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  March,  1914,  and  of  certain  decisons 
of  the  Comptroller  of  the  Treasury^  is  published  for  the  information 
of  the  service  in  general. 
[2094269  E— A.  G.  O.] 

By  order  op  the  Secretary  of  War  : 

LEONARD  WOOD, 
Major  Oeneraly  Chief  of  Staff. 
Official  : 

GEO.  ANDREWS, 

The  Adjutant  General. 


opnnoBS  OF  the  jxtsoe  advocate  oehebal. 

CIVILIAN  EMPLOYEES:  Medical  treatment  in  hospital  after  discharge 
from  service;  reimbursement  for  subsistence. 

A  former  civilian  teamster,  while  in  the  gervice  of  the  Qi^arter- 
master  Department  at  Fort  St.  Michael,  Alaska,  was  severely  injured 
and  taken  to  the  post  hospital  for  treatment.  Before  he  left  the  hos- 
pital he  had  been  discharged  from  the  service,  and  was  destitute  and 
unable  to  pay  his  hospital  expenses  when  he  left  the  hospital. 

Held^  that  from  the  regulations  and  the  conditions  affecting  the 
man's  service  as  appeared  from  the  papers  in  the  case^  he  was  entitled 
to  medical  treatment  at  Government  expense  for  his  injury,  and  that 
this  right  continued  for  a  reasonable  time  for  such  treatment,  not- 
withstanding his  relations  with  the  Government  as  an  employee  had 
ceased,  but  that  this  right  did  not  include  treatment  for  chronic  ail- 
ments or  for  an  injury  after  it  had  become  evident  that  the  same  was 
incurable  or  that  the  patient's  condition  could  not  be  improved  by 
further  treatment.  Field  further^  that  it  was  proper  to  issue  rations 
at  the  expense  of  the  appropriation  for  the  subsistence  of  the  Army 
to  reimburse  the  hospital  fund  for  the  subsistence  of  the  patient 

(16-414,  J.  A.  G.,  Mar.  28,  1914.) 


CONTBACTS:  For  supplies;  receiving  bid  after  time  for  opening:;  excuses 
for  d^ay. 

Bids  were  received  for  6,000  trunk  lockers  at  the  Philadelphia,  Pa., 
depot  February  25,  1914.  The  circulars  to  bidders  specified  that  the 
bids  would  be  opened  at  11  a.  m.  on  that  day,  and  that  proposals  re- 
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TAXATION:   Of   Oovemment  agrencies;  fee  for   inspecting   mount   of   an 
officer  transported  by  the  Gt>vemnient. 

A  horse  belonging  to  a  retired  Army  officer  was  in  transit  at  Gov- 
ernment expense  from  Fort  Laredo,  Tex.,  to  Mobile,  Ala.,  the  officer's 
home.  At  New  Orleans,  La.,  the  horse  was  inspected  by  a  State 
official  and  a  fee  of  $6  charged  therefor,  which  the  railroad  company 
furnishing  the  transportation  paid.  The  inspection  was  considered 
necessary  under  State  laws,  because  the  animal  was  not  accompanied 
by  a  proper  health  certificate.  The  horse  was  the  private  mount  of 
the  officer,  who  was  proceeding  home  under  orders  after  his  retire- 
ment. On  claim  for  reimbursement  of  the  amount  paid  as  inspec- 
tion fee — 

Tleld^  that  the  horse  was  to  all  intents  and  purposes  Government 
property  for  transportation ;  that  it  would  not  be  reasonable  or  proper- 
that  any  State  official  should  interfere  with  the  movements  of  the 
Army  by  requiring  an  inspection  of  animals  shipped  by  the  Govern- 
ment through  its  territory ;  that  the  inspection  fee,  if  a  proper  charge 
at  all,  was  a  charge  against  the  United  States;  and  that  the  right  of 
the  State  to  levy  such  a  charge  could  not  be  recognized.  2  Comp. 
Dec.,  375. 

(Comp.  Geo.  E.  Downey,  May  8, 1914.) 


TBLEGBAPH  SE(RVICB:  Charges  for;  night  and  lettergram  rates. 

The  Postal  Telegraph-Cable  Co.  presented  a  voucher  representing 
the  difference  between  the  night  lettergram  rate  and  the  rate  for  night 
messages  on  two  telegrams  sent  from  points  in  the  United  States  to 
the  United  States  Immigration  Service  at  Vancouver,  British  Colum- 
bia, and  Montreal,  Canada,  respectively.  These  telegrams  were 
marked  by  the  sending  officers  as  "  night  lettergrams,"  for  which  form 
of  message  the  charge  was  cheaper  when  the  messages  approached  60 
words  or  more  than  the  ordinary  night-message  rate,  but  owing  to  the 
sthall  number  of  words  in  these  messages  the  night  rate  would  have 
been  less  than  the  lettergram  rate. 

Held^  that  the  mistake  of  the  sending  officers  in  wrongly  designat- 
ing the  type  of  message  did  not  change  the  character  of  the  service 
actually  rendered  and  did  not  entitle  the  sending  company  to  charge 
an  excessive  rate  for  the  messages  as  sent  nor  to  charge  an  amount  m 
excess  of  the  rate  for  night  messages;  that  the  mistake  in  designation 
did  not  affect  the  charges  of  the  connecting  carrier,  the  Canadian 
Telegraph  Co.,  as  the  rates  of  that  company  were  alike  for  night  mes- 
sages and  lettergrams ;  and  that  the  sole  result  of  the  mistake  was  to 
cause  charges  to  be  erroneously  entered  on  the  books,  for  which  mis- 
take the  transmitting  company  was  as  much  responsible  as  the  sending 
officers. 

(Comp.  Geo.  E.  Downey,  Apr.  22,  1914.) 


TBANSPOKTATION:  Hire  of  automobile  for  officer  traveling  on  a  mileage 
status. 

A  recruiting  officer  of  the  Army  was  directed  to  travel  under  or- 
ders entitling  him  to  mileage  from  Mem|phis.,Tenn.,  to  Pittsburg  Land- 
ing, Tenn.    A  portion  of  the  journey  was  made  by  rail,  but  no  suck 


DIGEST  OF   OPINIONS  OP   THE   JUDGE  ADVOCATE  GENERAL.       391 

"  For  additional  ten  per  centum  increase  on  pay  of  officers  on 
foreign  service." 

An  officer  of  the  Marine  Corps  sailed  from  New  York  June  27, 
1908,  under  orders,  for  duty  in  Porto  Rico  with  station  at  San  Juan, 
and.  served  there  until  November  3,  1909,  when  he  was  detached  and 
ordered  back  to  the  United  States,  arriving  there  four  days  later. 
The  pav  of  the  officers  of  the  Marine  Corps  is  fixed  by  section  1612, 
Revised  Statutes,  at  the  same  as  officers  of  like  grade  in  the  Infantry 
of  the  Army.  This  officer  sued  in  the  Court  of  Claims  for  $209.78, 
being  10  per  cent  of  his  regular  pay,  for  service  in  Porto  Rico  during 
the  period  in  question. 

Ilehl^  that  tne  provision  in  the  act  of  June  12,  1906,  appropriating 
for  the  Army  for  the  fiscal  year  1907,  and  in  the  act  making  similar 
appropriations  for  the  fiscal  year  following,  excepting  Porto  Rico 
and  Hawaii  from  the  appropriation  for  10  per  cent  increase  of  pay 
for  officers  serving  therein,  was  temporary  legislation,  was  not  in- 
tended to  aflFect  permanently  the  act  of  June  30, 1902,  and  did  nothing 
more  than  to  suspend  temporarily  said  act  as  to  Porto  Rico  and 
Hawaii;  and  that  the  plaintiff  was  entitled  to  recover  the  increase 
claimed. 

{V.  S.  V.  Vnlte,  U.  S.  Supt  Ct.,  May  4, 1914,  233  U.  S.,  509.) 
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command  by  reason  of  such  absence.  Held  fwrther^  that  the  com- 
pany which  might  leave  for  duty  in  another  department  for  an  in- 
definite period  could  not  be  regarded  as  still  constituting  a  part  of 
the  command  of  the  officer,  and  when  the  detached-service  legisla- 
tion was  applicable  the  period  when  this  officer  commanded  only  one 
company  would  have  to  be  regarded  as  duty  other  than  duty  with 
"  a  command  composed  of  not  less  than  two  companies." 
(6-124,  J.  A.  G.,  June  18,  1914.) 


EXGHT-HOXTB  LAWS:  Contract  for  dredgingr;  work  on  retaining'  bulk- 
heads. 

A  contract  provided  for  excavating  in  Flushing  Bay,  N.  Y.,  and 
for  depositing  the  material  excavated  behind  bulkheads  constructed 
in  shallow  water  or  at  the  water's  edge,  all  embankments  or  bulk- 
heads needed  for  confining  or  grading  the  material  with  necessary 
waste  weirs  to  be  provided  by  the  contractor  without  assistance  by 
the  United  States.  The  men  employed  in  constructing  the  sod  re- 
taining walls  of  the  bulkheads  were  not  directly  operating  the  dredge 
or  regular  excavating  machinery  or  tools.  The  work  was  done  prior 
to  the  commencement  of  dredging  operations,  no  supervision  was  ex- 
ercised over  said  work,  and  no  inspector^  was  deemed  necessary  until 
the  dredge  was  ready  to  begin  excavation. 

Held^  that  such  labor  was  not  performed  upon  a  public  work  of 
the  United  States  and  was  not  therefore  covered  by  the  act  of  Aug- 
ust 1,  1892  (27  Stat.,  340) ;  but  that,  as  the  contractor  was  required 
to  furnish  his  own  disposal  area,  the  work  of  constructing  the  Dulk- 
heads  to  retain  the  dredged  material  as  required  by  the  contract  was, 
under  the  stipulations  of  the  contract,  work  involved  in  the  contract, 
and  whether  the  same  was  done  by  the  contractor  or  by  a  subcon- 
tractor, it  fell  within  the  provisions  of  the  act  of  June  19,  1912  (37 
Stat.,  137) ,  regarding  the  execution  of  public  contracts  involving  the 
employment  of  laborers  and  mechanics. 

(76-720,  J.  A.  G.,  June  8,  1914.) 


ENLISTED  MEN:   Of  the  Army  Reserve;    employment   of,   in  the   civil 
service. 

The  act  of  August  24,  1912  (37  Stat.,  590),  authorized  the  estab- 
lishment of  an  Army  Reserve  consisting  of  enlisted  men  with  a 
military  status  closely  assimilated,  in  respect  to  nonliability  for  ac- 
tive service  in  time  of  peace,  to  that  of  retired  noncommissioned  offi- 
cers and  enlisted  men  created  by  the  act  of  February  14,  1885  (23 
Stat,  305). 

Ileld^  that  the  status  of  the  Army  Reserve,  being  analogous  to  that 
of  retired  noncommissioned  officers  and  enlisted  men,  which  latter 
might  be  employed  in  the  civil  service  of  the  Government,  enlisted 
men  of  the  Army  Reserve  could  likewise  be  so  employed,  both  in  the 
classified  and  unclassified  civil  service^  under  such  regulations,  exami- 
nations, and  tests  as  might  be  prescribed  by  the  Civil-Service  Com- 
mission. 

(16-110,  J.  A.  G.,  June  20, 1914.) 
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statute,  which  obstruction  might  be  removed  or  abated ;  and  that 
un^er  the  clauses  of  said  section  10  succeeding  the  general  prohibition 
therein,  the  Chief  of  Engineers  and  the  Secretarv  of  War  might 
authorize  the  operation  of  seines  which  constitute  obstructions  to  the 
navigable  capacity  of  said  riVer,  but  which,  if  not  authorized,  would 
be  prohibited  by  the  opening  declaration  of  said  section,  said  charac- 
ter of  obstruction  coming  within  the  concluding  language  of  said 
section. 

(62-100,  J.  A.  G.,  June  11,  1914.) 


FTTKCHASES:  Of  supplies;  advertisinfir  for  purchase  of  an  aeroplane;  lack 
of  competition. 

The  Chief  Signal  Officer  of  the  Army  desired  authority  "  to  hold 
a  competition  for  the  development  of  a  suitable  military  aeroplane 
for  service  use,  purchasing  the  machine  making  the  highest  points 
in  the  competition"  for  a  certain  price,  the  machine  making  the 
next  highest  number  of  points  for  a  less  price,  and  the  machine 
making  the  next  highest  number  of  points  for  still  less  price.  The 
appropriation  for  the  Signal  Service  for  the  fiscal  year  1915  author- 
ized the  expenditure  of  not  more  than  $250,000  for  the  purchase, 
maintenance,  operation,  and  repair  of  air  ships  and  other  aerial 
machines,  and  placed  no  restriction  upon  the  Secretary  of  War  as  to 
the  method  of  procuring  the  same. 

Ileld^  that  the  object  not  being  to  procure  aeroplanes  of  standard 
type,  but  to  develop  a  suitable  one  for  the  military  service,  the  case 
was  one  where  it  was  impracticable  to  secure  competition,  and  where 
the  object  could  not  be  attained  by  advertising;  that  the  statutes 
regarding  advertising  were  inapplicable;  and  that  no  legal  objection 
existed  to  the  course  proposed. 

(5-231.  J.  A.  G.,  June  11, 1914.) 


QTTABTEKMASTEB  COBPS:  Becommiasionlngr  ofBLcers  of  the  constituent 
departments  therein. 

Section  3  of  the  act  of  August  24, 1912  (37  Stat,  591),  provided  as 
follows : 

"The  Quartermaster's,  Subsistence,  and  Pav  Departments  of  the 
Army  are  hereby  consolidated  into  and  shall  hereafter  be  known  as 
the  Quartermaster  Corps  of  the  Army.  The  officers  of  said  depart- 
ments shall  hereafter  be  known  as  omcers  of  said  corps  and  by  the 
titles  of  the  rank  held  by  them  therein  *  *  *.  The  officers  now 
holding  commissions  as  officers  of  the  said  departments  shall  hereafter 
have  the  same  tenure  of  commission  in  the  Quartermaster  Corps,  and 
as  officers  of  said  corps  shall  have  rank  of  the  same  grades  and  dates 
as  that  now  held  by  them,  and,  for  the  purpose  of  filling  vacancies 
among  them,  shall  constitute  one  list,  on  which  they  shall  be  arranged 
according  to  rank." 

An  officer  of  the  consolidated  corps  held  a  commission  as  assistant 
commissary  general  with  rank  of  colonel. 

Held^  that  Congress  might  change  the  rank  and  pay  of  an  officer 
without  making  a  new  appointment  necessary  {Wood  v.  Vrdted 
States^  107  U.  S.^  414) ;  that  the  statute  effected  the  consolidation 
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service,  and  that  the  claim  of  persons  who  voluntarily  pay  the 
Government's  obligations  can  not  be  recognized,  yet  as  these  sup- 
plies and  services  were  furnished  by  Frenchmen  unfamiliar  with 
our  language,  who  did  not  understand  our  system  of  vouchers,  and 
who  held  the  officers  themselves  personally  responsible  for  the  serviee, 
officers  incurring  necessary  and  proper  expenses  for  the  purposes 
stated  might  be  reimbursea  upon  vouchers  properly  executed,  accom- 
panied by  subvouchers  showing  that  the  bills  were  actually  paid  by 
them,  together  with  satisfactory  certiiBcates  as  to  the  necessity 
therefor. 

(Comp.  Geo.  E.  Downey,  June  19, 1914.) 


PXTBCHASES:  Of  envelopes  for  sale  to  officers  and  enlisted  men  of  the 
Army. 

The  Auditor  for  the  War  Department  disallowed  items  aggregating 
$3.64,  in  the  accounts  of  a  quartermaster  (the  same  being  payments 
for  envelopes  purchased  for  military  posts  for  sale  to  officers  and 
enlisted  men),  on  the  ground  that  the  purchases  were  not  in  accord- 
ance with  the  provisions  of  the  act  of  June  26,  1906  (34  Stat.,  476), 
which  provided  that  after  December  31,  1906 : 

"  *  *  *  the  Postmaster  General  shall  contract,  for  a  period  not 
exceeding  four  years,  for  all  envelopes,  stamped  or  otherwise,  de- 
signed for  sale  to  the  public,  or  for  use  by  the  Post  Office  Department, 
the  Postal  Service,  and  other  executive  departments,  and  all  Gov- 
ernment bureaus  and  establishments,  and  the  branches  of  the  service 
coming  under  their  jurisdiction,  and  may  contract  for  them  to  be 
plain  or  with  such  printed  matter  as  may  be  prescribed  by  the 
department  making  requisition  therefor;     *     *     *." 

On  appeal,  the  Comptroller  of  the  Treasury  affirmed  the  action  of 
the  auditor,  and 

Held^  that  the  above  quoted  provision  prohibited  the  purchase  of 
envelopes  by  or  for  any  Government  department,  bureau,  or  estab- 
lishment, or  any  branch  of  the  service  coming  under  their  jurisdic- 
tion, in  any  other  manner  than  under  contract  made  by  the  Post- 
master General,  except  in  case  of  exigency  where  the  need  for  the 
envelopes  was  so  urgent  as  not  to  permit  of  the  delay  necessarily  in- 
cident to  obtaining  them  through  the  Postmaster  (Jeneral.  See  20 
Comp.  Dec,  34,  and  decisions  therein  cited. 

(Cfomp.  Geo.  E.  Downey,  June  4,  1914.) 


TBAVELING  EXPENSES:  Actual  cost  of  subsistence. 

The  urgent  deficiency  act  of  April  6, 1914  (Pub.  No.  82,  63d  Cong., 
p.  7),  provided  that — 

"On  and  after  July  first,  nineteen  hundred  and  fourteen,  unless 
otherwise  expressly  provided  by  law,  no  oflScer  or  employee  of  the 
United  States  shall  be  allowed  or  paid  any  sum  in  excess  of  expenses 
actually  incurred  for  subsistence  while  traveling  on  duty  outside 
of  the  District  of  Columbia  and  away  from  his  designated  post  of 
duty,  nor  any  sum  for  such  expenses  actually  incurred  in  excess  of 
$6  per  day;  nor  shall  any  allowance  or  reimbursement  for  subsistence 
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be  paid  to  any  officer  or  employee  in  any  branch  of  the  public  service 
of  the  United  States  in  the  District  of  Columbia  unless  absent  from 
his  designated  post  of  duty  outside  of  the  District  of  Columbia,  and 
then  only  for  ttie  period,  of  time  actually  engaged  in  the  discharge 
of  official  duties." 

Held^  that  said  legislation  affected  only  expenses  for  subsistence; 
that  railroad  fare,  PuUman  charges,  street  care  fare  and  cab  hire,  as 
well  as  tips  to  Pullman  porters  and  cabin  and  deck  stewards,  were 
items  of  transportation,  were  not  chargeable  as  a  part  of  the  cost  of 
subsistence,  and  were  not  included  in  the  maximum  of  $5  per  day 
allowed  for  expenses  actually  incurred  for  subsistence;  and  that  the 
latter  term  included  expenses  of  board  and  lodging  and  tips  at  hotels. 

(Comp.  Geo.  E.  Downey,  Apr.  22  and  2*,  1914.) 


BULLETIN  39. 

BuixETiNl  WAR  DEPARTMENT, 

No.  39.   J  Washington,  August  18^  19H. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  July,  1914,  and  of  certain  decisions 
of  the  courts,  is  published  for  the  information  of  the  service  in 
general. 

[2194536,  A.  G.  O.] 

By  order  of  the  Secretary  of  War  : 

W.  W.  WOTHERSPOON, 

Major  General^  Chief  of  Staff. 
Official  : 

GEO.  ANDREWS, 

The  Adjutant  General. 


OPINIOirS  OF  THE  JTrDGE  ADVOCATE  aENEBAL. 

ABSENCE:  On  account  of  disease  resulting  from  misconduct,  or  wMle  la 
confinement;  making  good  time  lost. 

The  act  of  April  27, 1914  (Pub.  No.  21,  p.  8),  provided : 

''That  an  enlistment  shall  not  be  regarded  as  complete  until  the 
soldier  shall  have  made  good  any  time  in  excess  of  one  day  lost  by 
unauthorized  absences,  or  on  account  of  disease  resulting  from  his 
own  intemperate  use  of  drugs  or  alcoholic  liquors  or  other  miscon- 
duct, or  while  in  confinement  awaiting  trial  or  disposition  of  his  case 
if  the  trial  results  in  conviction,  or  while  in  confinement  under 
sentence." 

A  private  soldier  of  the  Quartermaster  Corps  who  had  enlisted 
before  the  passage  of  said  act  was  absent  from  active  duty  on  account 
of  sickness  resulting  from  his  own  misconduct  from  March  9  to  25 
and  from  April  17  to  May  1, 1914,  all  dates  inclusive.  He  was  being 
held  beyond  his  period  of  enlistment  to  make  good  the  time  so  lost. 

Held^  that  said  act  had  application  only  to  enlistments  entered  into 
on  or  subsequent  to  its  date  and  did  not  affect  prior  enlistments, 
except  as  to  unauthorized  absences  in  excess  of  one  day,  as  to  which 
the  law  only  repeated  existing  legislation  (Dig.  Op.  J.  A.  G.,  1912, 
p.  16,  B  9) ;  and  that  the  soldier  should  not  be  held  to  service  to 
make  up  time  lost  through  absences  due  to  the  causes  mentioned 
occurring  either  before  or  after  the  passage  of  the  act.  Held  fur- 
ther^ that  the  law  being  permanent  legislation  took  effect  from  its 
date  and  not  from  the  beginning  of  the  fiscal  year  for  which  appro- 
priations were  made  therein. 

(2-234,  J.  A.  G.,  July  15,  1914.) 

407 
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*  *  *  by  any  officer  who,  before  assignment  to  such  duty,  shall 
have  been  regularly  assigned  to,  and  shall  have  entered  upon  duty 
with,  an  organization  or  a  command  the  detachment  of  certain  officers 
from  which  is  prohibited  by  the  act  of  Congress  approved  August 
24,  1912,  or  by  this  act  shall,  for  the  purposes  of  said  acts,  hereafter 
be  counted  as  actually  present  for  duty  with  such  organization  or 
command.'' 

Ileld^  that  a  contingent  of  the  Regular  Army  employed  in  the 
usual  joint  camps  composed  of  regular  troops  and  organized  militia 
should  be  regarded  as  '*  troops  in  the  field  "  within  the  meaning  of  the 
above  provision ;  that  officers  perf oraiing  duty  with  troops  were  not 
limited  to  the  performance  of  any  particular  kind  of  duty  in  order  to 
be  brought  within  the  special  rule;  and  that  officers  detailed  as  in- 
structors at  such  camp  were  serving  with  troops  within  the  meaning 
of  said  provision,  if  they  had  been  assigned  to  and  entered  upon 
duty  wim  commands  with  which  the  general  law  required  them  to 
serve  for  a  particular  period  and  such  assignment  of  duty  status  con- 
tinued concurrently  with  such  duty. 

(G-124,  J.  A.  G.,  July  6,  1914.) 


DETACHED  SEBVTCE:  Service  with  troops;  field  officer  performing  duty 
as  commanding  officer  and  in  other  capacities,  in  connection  with  a 
Coast  Artillery  district;  umpire  at  target  practice. 

The  detached-service  legislation  established  the  general  rule  that 
a  field  officer  of  the  line  must  have  been  actually  present  for  duty 
for  at  least  two  of  the  last  preceding  six  years  with  a  command  com- 
posed of  not  less  than  two  troops,  batteries,  or  companies  of  his 
branch  of  the  service  before  he  could  be  detached  from  such  com- 
mand for  duty  of  any  kind. 

Held^  that  a  Coast  Artillery  district  was  a  command  composed  of 
not  less  than  two  companies  of  Coast  Artillery  in  the  sense  of  said 
legislation,  and  that  a  field  officer  of  that  branch  of  the  service  per- 
forming duty  as  commanding  officer  of  a  Coast  Artillery  district, 
or  as  adjutant  or  as  materiel  officer  of  such  a  district,  should  be  con- 
sidered as  actually  present  for  duty  with  such  a  command.  Held 
further^  that  the  duties  of  an  umpire,  as  laid  down  in  the  regulations 
for  target  practice  of  the  Coast  Artillery  Corps,  were  not  organiza- 
tional or  functional  duties  pertaining  to  the  district,  were  not  in- 
herent in  the  organization,  and  were  not  regular  staff  duties  at  all, 
and  that  the  duties  of  such  an  umpire  could  not  be  held  to  be  duty 
performed  with  troops  in  the  field  within  the  meaning  of  the  pro- 
vision in  the  act  of  April  27,  1914  (Pub.  No.  91,  p.  7),  which  allows 
temporary  duty  of  any  kind  performed  with  United  States  troops  in 
the  field  5for  periods  not  exceeding  60  days  in  any  one  calendar  3'ear 
to  be  counted  as  presence  for  duty  with  organizations  or  commands. 

(e-124,  J.  A.  G.,  July  10,  1914.) 


iSMFLOTEES:  Of  the  United  States;  employment  of  foreigners  in  construct- 
ing improvements. 

The  question  was  raised  as  to  whether  the  War  Department  could 
give  a  preference  to  Americans  in  the  employment  of  skilled  and  un- 
skilled laborers  in  making  improvements  at  the  Presidio.^  Saix  E^^sw- 


DIGEST  OF   OPINIONS  OP   THE   JUDGE  ADVOCATE   GENERAL.       411 

pay  earned  by  him  before  the  acceptance  of  his  commission,  provided 
he  reenlisted  in  the  Regular  Army  within  three  months  after  his  last 
discharge  therefrom,  exclusive  of  the  time  spent  by  him  as  such 
volunteer  or  militia  officer. 

3.  That  he  would  not  be  entitled  to  credit  for  his  volunteer  or 
militia  commissioned  service  either  for  continuous-service  pay  pur- 
poses or  for  retirement. 

(72-220.  J.  A.  G.,  July  21, 1914— two  cases.) 


HEAT  AND  LIGHT:  Heating  of  quarters,  not  public,  occupied  by  officers 
and  enlisted  men  on  temporary  duty. 

Certain  officers  and  enlisted  men  on  temporary  duty  at  Galveston, 
Tex.,  occupied  quarters,  not  public,  heatea  by  separate  heating  and 
gas  plants.  It  was  assumed  that  they  were  not  drawing  any  fuel 
allowance  elsewhere,  and  that  they  were  occupying  said  quarters  by 
proper  authority.  Paragraph  1026,  Army  Regulations,  1&13,  as 
amended,  so  far  as  applicable,  provided : 

"  Where  an  officer  or  enlisted  man  is  occupying  quarters  other  than 
public  heated  by  a  separate  plant,  the  quartermaster  will  reimburse 
such  officer  or  enlisted  man  for  the  fuel  actually  necessary  for  the 
rooms  actually  occupied,  and  not  exceeding  the  number  to  which  the 
rank  of  the  officer  or  enlisted  man  entitles  him,  as  specified  in  para- 
graph 1044,  and  in  no  case  exceeding  the  maximum  allowance  set 
forth  in  the  following  table  for  the  zones  of  equal  temperature  in 
which  serving." 

Held^  that  the  officers  and  enlisted  men  could  not  be  furnished 
with  fuel  in  kind  under  the  above  regulation,  but  that  they  were 
entitled  to  be  reimbursed  for  the  fuel  purchased  by  them  actually 
necessary  to  heat  the  rooms  actually  occupied,  not  exceeding  the 
number  to  which  their  rank  entitled  them,  and  not  exceeding  in  cost 
the  maximum  allowance  for  the  zone  of  temperature  in  which  they 
were  servmsr 

(72-313.  j!  a.  G.,  July  28, 1914.) 


MTTiTTIA :   Organized,   engaging  in  Joint  encampments  and  maneuvers; 
cost  of  transportation  of  subsistence  purchased  for. 

The  organized  militia  of  the  State  of  Iowa  was  about  to  engage 
in  a  joint  encampment  and  maneuver  with  a  portion  of  the  Regular 
Army,  and  application  was  made  by  the  state  authorities  to  purchase 
from  the  United  States  quartermaster  at  the  camp  subsistence  stores 
of  the  Army  for  use  of  the  state  militia  at  said  encampment. 

Held^  that  subsistence  stores  might  be  supplied  by  the  officers  of 
the  Army  for  the  use  of  the  organized  militia  at  said  joint  encamp- 
ment at  cost  price,  with  cost  of  transportation  to  the  point  of  con- 
sumption added,  and  that  such  cost  diould  be  charged  against  the 
militia  appropriations  available  for  joint  encampments. 

(94r-500,  J.  A.  G.,  July  21,  1914.) 

Note. — In  an  indorsement  of  August  4,  1914,  in  this  case^  it  was 
held  that  the  same  rule  applied  to  all  subsistence  stores  furnished  to 
organized  militia  at  joint  encampments. 
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BANK:  Commissioned  officers  of  same  date  of  appointment;  commissioned 
service  in  the  Navy. 

Four  officers,  graduates  of  the  United  States  Naval  Academy,  were 
appointed  second  lieutenants  in  the  Army  and  given  rank  according 
to  the  dates  of  their  graduation  and  according  to  class  standing  as 
between  two  of  them  who  had  graduated  on  the  same  day. 

Section  1219,  Revised  Statues,  provided: 

"In  fixing  relative  rank  of  officers  of  the  same  grade  and  date 
of  appointment  and  commission,  the  time  which  each  may  have 
actually  served  as  a  commissioned  officer  of  the  United  States, 
whether  continuously  or  at  different  periods,  should  be  taken  into 
account.     *     *     *." 

Two  of  the  officers  had  had  previous  commissioned  service  in 
the  Navv  which,  if  counted,  would  have  changed  the  order  of  rela- 
tive rank  among  them. 

Held^  that  the  statute  did  not  include  commissioned  service  in  the 
Navy  to  be  counted  in  determining  the  relative  rank  of  officers  of 
the  same  grade  and  date  of  appointment,  and  that  the  officers  were 
not  entitled  to  have  the  same  counted  in  determining  their  relative 
rank.    Dig.  Opin.,  J.  A.  G.,  1912,  p.  966,  A  2. 

(82-211,  J.  A.  G.,  July  23,  1914.) 


SOLDIERS:   Disposition  of  remains  of  deceased;  reward  for  recovery  of 
bodies. 

Two  enlisted  men  of  the  Army  had  been  drowned  and  rewards 
were  offered  for  the  recovery  of  their  bodies.  The  bodies  were 
recovered  in  pursuance  of  the  offer  and  application  made  for  the 
rewards.  The  sundry  civil  act  of  June  23, 1914  (38  Stat.,  31),  appro- 
priated for  the  disposition  of  remains  of  officers  and  soldiers  on  the 
active  list  of  the  Army,  including  expense  of  interment  of  such 
remains  and  of  their  preparation  and  transportation  to  their  homes 
or  to  national  cemeteries. 

Held^  that  the  work  of  recovering  the  bodies  was  an  incident  to 
their  proper  interment  and  preparation  and  transportation,  for 
which  a  reward  might  properly  oe  offered,  and  that  the  rewards 
should  be  paid  from  the  appropriation  for  the  disposition  of  the 
remains  of  officers  and  soldiers. 

(80-015,  J.  A.  G.,  July  17,  1914.) 


SOLDIEBS'  HOME:  Admissions  to;  ability  of  applicant  to  earn  a  living 
outside. 

Two  discharged  soldiers  of  the  United  States  Army  were  admitted 
into  the  Soldiers'  Home,  Washington,  D.  C,  for  temporary  treat- 
ment for  disabilities  which  had  occasioned  their  discharge  from  the 
Army.  They  were  relieved  sufficiently  to  permit  of  their  earning 
their  living  outside  the  Home,  but  their  disabilities  were  such  that 
they  could  not  again  be  fitted  for  military  service.  Neither  had 
served  as  much  as  20  years  in  the  Army  when  discharged. 
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a  view  to  her  discharge.  She  traveled  only  as  far  as  Ogden,  Utah., 
having  elected  to  remain  at  that  place  for  purposes  of  her  own. 

HeM^  that  there  being  no  statute  giving  to  an  Army  nurse  the 
right  of  transportation  in  kind  to  her  nome  on  discharge,  or  mileage 
in  lieu  thereof,  the  travel  performed  in  going  to  her  home  for  dis- 
charge was  travel  as  an  employee  of  the  United  States,  and  that  she 
had  no  right  to  any  portion  of  the  ticket  which  had  not  been  used^ 
but  whatever  rebate  there  was  belonged  to  the  Government. 

(94-430,  J.  A.  G.,  July  20,  1914.) 


DECISIONS  OF  THE  COTJETS. 

(Digests  prepared  in  the  office  of  the  Judge  Advocate  General.) 

CONTBACTS:  AnnulUng  for  default  of  contractor  and  reletting;  damages 
against  the  contractor. 

A  contract  was  entered  into  for  dredging  in  San  Pablo  Bay,  Cali- 
fornia, in  which  it  was  specifically  provided  that  the  spoil  or  waste 
from  the  dredging  should  be  dumped  behind  bulkheads.  On  the 
ground  that  the  contractor  had  failed  to  comply  with  the  require- 
ments of  his  contract,  the  Government  proceeded  under  a  paragraph 
in  the  contract  to  annul  the  same  and  to  complete  the  work  by  means 
of  another  contract.  In  the  advertisement  for  reletting  the  work 
the  option  was  given  to  dump  the  spoil  behind  bulkheads  as  required 
in  the  original  contract  or  to  .dump  the  same  in  deep  water,  and 
the  contract  was  entered  into  on  the  basis  of  the  latter  alternative. 
Suit  was  brought  by  the  United  States  to  recover  damages  from  the 
contractor  and  his  sureties  for  failure  to  complete  he  work  as  con- 
tracted for. 

Held,  that  the  change  in  the  location  for  dumping  the  material 
dredged  was  a  material  one  and  amounted  to  an  important  variation 
from  the  original  contract  so  as  to  make  it  a  different  work  from 
that  which  tne  original  contractor  was  to  perform,  and  that  such 
contractor  was  not  Dound  for  the  difference  between  the  cost  of  the 
completed  work  under  the  original  contract  and  the  cost  under  the 
new  contract. 

{United  States  v.  Aa^mom,  234  U.  S.,  36,  Mar.  9, 1914.) 


PAY  or  OinCEBS:  Daring  absence  with  leave;  leave  without  pay. 

An  oflScer  of  the  Army,  having  accepted  employment  with  a  com- 
mercial company,  was  granted  six  months'  leave  of  absence  which 
was  afterwards  extended  four  months.  After  the  expiration  of  six 
months  and  during  the  extension  of  the  leave  he  was  notified  that, 
by  direction  of  the  President,  although  his  leave  was  not  revoked,  his 
absence  would  be  without  pay.  The  officer  did  not  request  leave 
without  pay  nor  did  he  protest  against  the  action  of  the  President  or 
relinquiim  his  leave  and  return  to  duty. 

Hetdj  that  the  officer  was  entitled  to  pay  during  the  period  for 
which  it  was  directed  that  bis  leave  shoula  be  without  pay,  and  judg- 
ment was  rendered  accordingly,  reversing  a  prior  decision  of  the 
court  in  the  same  case  (47  Ct.  Cls.,  51). 

{Andrews  v.  United  States^  Court  of  Claims  No.  30785,  Mar.  1^.^ 
1914.) 
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of  War  for  aviation  duty,  provided  that  such  increase  should  be 
given  only  to  such  oflScers  as  were  fliers  of  heavier-than-air  craft 
and  while  so  detailed.  The  act  of  July  18,  1914  (Pub.  No.  143), 
provided  for  the  organization  within  the  Signal  Corps  of  a  section 
not  to  exceed  60  officers  and  260  enlisted  men,  the  officers  to  be 
detailed  from  the  line  of  the  Army  below  the  grade  of  captain,  for 
limited  periods,  the  extra  compensation  provided  for  them  being 
much  gi-eater  than  that  provided  in  the  act  of  March  2,  1913.  This 
organization  was  charged  with  the  duty  of  operating  or  supervising 
the  operation  of  all  military  air  craft,  appliances  and  signaling  ap- 
paratus appertaining  thereto,  and  also  with  the  duty  of  training 
officers  and  enlisted  men  in  matters  pertaining  to  military  aviation. 
There  was  no  provision  in  the  later  act  specifically  repealing  the 
former. 

Tleld^  that  the  new  law  was  not  repugnant  to  the  old,  and  there 
being  no  specific  provision  in  the  new  act  repealing  the  old,  the  act  of 
March  2,  1913,  remained  in  force  and  was  in  no  way  destroyed  or 
diminished  by  the  new  legislation. 

(6-228.1,  J.  A.  G.,  July  30,  1914.) 


GLEBKS  AND  EMPLOYEES:  Detail  of;  diversion  of  appropriations. 

An  officer  of  the  Inspector  General's  Department  desired  the  serv- 
ices of  a  stenographer  while  inspecting  maneuver  camps  in  Oregon, 
and  the  quartermaster  at  Portland,  Oreg.,  offered  the  services  of  a 
stenographer  from  his  office. 

Held^  that  the  detail  of  a  clerk  from  the  office  of  the  quartermaster 
at  Portland  for  duty  with  an  inspector  in  making  inspections  of 
maneuver  camps,  would  be  a  violation  of  section  3678,  Revised  Stat- 
utes, providing  that — 

"All  sums  appropriated  for  the  various  branches  of  expenditure 
in  the  public  service  shall  be  applied  solely  to  the  objects  for  which 
they  are  respectively  made,  and  for  no  others  ";  but  that  there  was  no 
legal  objection  to  the  employment  of  said  stenographer  by  the  In- 
spector General's  Department  if  the  employment  could  be  so  ar- 
ranged as  not  to  conflict  with  his  duties  in  the  Quartermaster  Corps. 

(6-224,  J.  A.  G.,  Aug.  6,  1914.) 


GONTBACTS:  Assignment  of,  to  surety;  payment  to  assigpiee. 

A  contractor,  having  become  financially  involved  and  unable  to 
complete  his  contract,  assigned  the  same,  after  a  portion  of  the  work 
had  been  performed,  to  the  surety  company  on  his  contract  bond,  and 
executed  a  power  of  attorney  to  said  company  authorizing  it  to  col- 
lect from  the  Government  all  amounts  due  and  to  become  due  for 
work  done  under  the  contract. 

Held^  that  in  view  of  the  fact  that  the  surety  company  had  an 
equitable  right  to  complete  the  work  in  default  of  the  contractor  and 
to  have  all  moneys  due  applied  to  the  discharge  of  the  claims  of  labor 
and  material  men  {Richards  Brick  Co.  v.  Rotkwell^  18  App.  Cases 
(D.  C),  516;  Marhle  Co.  v.  Burgdorf,  13  idern,  506,  509),  the  assign- 

93668**— 17 27 
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HEAT  AND  LIGHT :  Fumished  to  officers'  quarters  while  on  temporary 
duty  with  troops. 

An  officer  on  duty  with  troops  at  Laredo,  Tex.,  with  permanent 
station  at  Fort  Thomas,  Ky.,  occupied  public  quarters  at  Laredo 
suitable  to  his  rank.  He  had  closed  his  quarters  at  his  permanent 
station.  The  act  of  February  27,  1893  (27  Stat.,  478),  provided  that 
officers  temporarily  absent  on  duty  in  the  field  should  not  lose  their 
right  to  (juarters  or  commutation  thereof  at  their  permanent  stations 
while  so  temporarily  absent,  and  the  act  of  March  2,  1907  (34  Stat., 
1167),  provided  for  furnisliing  at  Government  expense  heat  and  light 
'^actually  necessary  for  the  authorized  allowance  of  quarters  for 
officers  and  enlisted  men." 

Ileld^  that  while  the  law  allowed,  for  the  time  being,  a  dupli- 
cation of  quarters  to  officers  temporarily  absent  on  duty  in  the  field, 
one  set  at  the  officer's  permanent  station  and  another  in  the  field, 
there  was  no  authority  tor  heating  and  lighting  both  sets  of  quarters 
at  Government  expense,  but  that  the  officer  might  be  provided  with 
beat  and  light  for  his  temporary  quarters  where  he  was  serving,  if  it 
were  shown  that  no  such  allowances  had  been  provided  at  Govern- 
ment expense  for  his  quarters  at  his  permanent  station. 

(72-^10,  J.  A.  G.,  Aug.  13, 1914.) 


MABINES:    Quartermaster   stores   supplied   to,    while   serving   with   the 
Army;  reimbursement  of  appropriations. 

Certain  marines  who,  by  order  of  tlie  President,  were  serving  with 
the  Army  in  Vera  Cruz,  Mexico,  had  been  supplied  by  the  Quarter- 
master's Department  of  the  Army  with  quartermaster  stores  needed 
for  their  service.    Section  1135,  Revised  Statutes,  provided  that — 

"The  officers  of  the  Quartermaster's  Department  shall,  upon  the 
requisition  of  the  naval  or  marine  officer  commanding  any  detach- 
ment of  seamen  or  marines  under  orders  to  act  on  shore,  in  coopera- 
tion with  land  troops,  and  during  the  time  such  detachment  is  so 
acting  or  proceeding  to  act,  furnish  the  officers  and  seamen  with 
camp  equipage,  together  with  transportation  for  said  officers,  seamen, 
and  marines,  their  baggage,  provisions,  and  cannon,  and  shall  furnish 
the  naval  officer  commanding  any  such  detachment,  and  his  necessary 
aids,  with  horses,  accouterments,  and  forage." 

Ileld^  that  the  appropriation  for  the  Quartermaster  Corps  should 
be  reimbursed  from  ilarine  Corps  appropriations  for  supplies  so  fur- 
nished. Op.  J.  A.  G.,  C  20461,  Jan.  31, 1907;'irf.  5-242,  June  1,  1914; 
13  Comp.  Dec,  529. 

(5-242,  J.  A.  (K,  Aug.  12,  1914.) 


HILITIA:   Organized;  pay  of,   while  attending  encampment;  rank  above 
commission. 

An  officer  of  the  organized  militia  was  commissioned  a  first  lieuten- 
ant in  the  quartermaster's  department  of  the  state,  but  by  special 
order  of  the  adjutant  general's  office  of  the  state  his  commission,  with 
that  of  cei-tain  other  officers,  was  continued  in  force  for  state  military 
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COMMUTATION  OF  QUABTEBS:  Assignment  of,  insufficient  for  family; 
station  at  place  of  duty. 

An  officer  of  the  Ordnance  Department  of  the  Aiany  was  directed 

to  "  proceed  to  New  York  City,  take  station  at  that  place,  and  report 
to  the  commanding  officer  of  tne  Sandy  Hook  Proving  Ground,  N,  J., 
for  duty."  At  the  proving  ground  there  was  a  brick  house  owned  by 
the  Government  and  used  as  quarters  for  officers  on  duty  there, 
which  quarters  consisted  of  one  room  for  each  officer,  who  also 
had  the  use  in  common  with  others  of  a  dining  room,  a  sitting  room, 
and  a  reading  room.  The  rooms  were  not  adapted  to  the  use  of  a 
family,  and  it  was  not  permitted  for  officers  to  have  their  families 
there  with  them.  The  officer  was  furnished  with  quarters  in  this 
building  of  the  character  described.  He  had  no  duty  to  perform  at 
New  York  City. 

Ueld^  that  having  no  duty  to  perform  at  New  York  City,  the  order 
directing  him  to  take  station  there  could  not  operate  to  give  him  a 
right  to  commutation  of  quarters  as  at  that  place  (7  Comp.  Dec., 
502),  but  that  the  actual  station  of  the  officer  was  at  the  place  where 
his  duties  were  to  be  performed  (20  icf.,  664).  Held  further^  that 
quarters  were  the  right  of  an  officer  for  his  personal  use,  and  the 
Government  was  not  obliged  to  furnish  them  for  his  family,  nor  was 
the  availability  for  occupancy  by  a  family  the  test  of  suitability  of 
quarters;  that  the  officer  haa  been  furnished  with  quarters  (9  id^ 
736) ;  and  that  he  was  not  entitled  to  the  commutation  paia  him 
therefor 

(Acting  Comp.  W.  W.  Warwick,  Aug.  25,  1914.) 


CONTBACTS:  Assignment  of;  payment  to  assignee. 

The  Treasury  Depai-tment  entered  into  a  contract  for  the  construc- 
tion of  a  Federal  building  at  Wahpeton,  N.  Dak.  After  a  consider- 
able amount  of  work  had  been  done,  permission  was  asked  to  transfer 
the  contract  to  the  contractor  for  another  Government  building,  no 
change  to  be  made  in  the  terms  of  the  contract. 

Ueld^  that  while  the  transfer  by  one  contractor  to  another  of  his 
rights  under  a  Government  contract  in  violation  of  section  3737, 
Revised  Statutes,  did  not  ipso  f(wto  annul  the  contract,  but  only  gave 
the  Government  a  right  to  annul  the  same,  there  was  no  authority  for 
the  officers  of  the  Government  to  approve  a  proposed  assignment  or 
to  recognize  it  in  advance;  that  in  the  event  or  such  transfer  the  Gov- 
ernment might  annul  the  contract  and  relet  the  work,  or  permit  the 
work  to  be  done  by  the  contractor's  assignee  as  his  agent,  the  original 
contractor  in  either  event  to  remain  liable  for  any  damages  resulting 
from  his  failure  to  carry  put  the  original  undertaking ;  but  that  the 
department  would  not  be  authorized  to  pay  the  contract  price  to  the 
assignee. 

(Comp.  Geo.  E.  Downey,  Aug.  4,  1914.) 

Note. — Where  the  assignment  is  to  the  surety  on  the  bond  of  the 
contractor,  see  opinion  oi  J.  A.  G.  of  August  10,  1914,  page  3,  ante; 
also  9  Comp.  Dec,  43. 
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WAE  DEPARTMENT, 
Washington,  October  24^  19J4. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  September,  1914,  and  of  certain  deci- 
sions of  the  Comptroller  of  the  Treasury  and  of  the  courts,  is  pub- 
lished for  the  information  of  the  service  in  general. 

[2194536  B— A.  G.  O.] 
By  order  of  the  Secretary  of  War: 

W.  W.  WOTHERSPOOX, 

Major  General^  Chief  of  Staff. 
Official: 
H.  P.  McCAIN, 

The  Adjutant  General. 
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CIVILIAN  EMPLOYEES:   Failure   to   pay   debts;    disobedience   of   order 
requiring  specific  payments. 

Upon  complaint  of  his  creditor,  a  civilian  employee  of  the  War 
Department  was  ordered  by  the  department  commander  to  pay  $10 
per  month  on  the  1st  of  each  month  until  he  had  settled  an  indebted- 
ness of  $125.  The  employee,  after  making  one  such  payment,  claimed 
that  he  was  unable  to  pay  $10  per  month,  and  asked  to  be  permitted 
to  pay  $5  per  month.  This  was  refused,  and  he  was  ordered  to  con- 
tinue the  payments  of  $10  per  month.  Subsequently,  he  was  charged 
with  failing  to  obey  the  last  order.  The  employee's  answer  was  in 
substance  that  he  w  as  unable  to  make  the  payments.  His  discharge 
was  thereupon  recommended  for  disobedience  of  the  order. 

Held^  that  the  Secretary  of  War  would  not  be  justified  in  order- 
ing the  employee  discharged  for  disobedience,  without  having  clear 
evidence  that  he  was  able  to  make  the  required  payments  and  will- 
fully neglected  to  do  so;  that  the  department  does  not  undertake  to 
require  employees  to  discharge  their  debts  by  the  payment  of  any 
special  amount,  but  regards  the  failure  of  an  employee  to  settle  a 
debt  which  he  is  able  to  pay  and  the  nonpayment  ol  which  would 
result  in  complaints  to  the  department  as  detrimental  to  the  service 
and  as  indicating  his  unfitness  therein,  the  same  rule  applying  to 
civilian  employees  as  to  officers  of  the  Army. 

(16-433,  J.  A.  G.,  Sept.  18,  1914.) 

427 
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PBIVATE  PBOPEBTY:   Of  retired  soldier  who  died  in  Army  hospital; 
disi>osition  of;  Articles  of  War. 

A  retired  hospital  steward,  having  been  taken  seriously  ill  in  a 
hotel  in  San  Diego,  Cal.,  was  removed  to  the  post  hospital  at  Fort 
Eosecrans,  Cal.,  in  a  comatose  condition,  where  he  died  the  next  day 
without  regaining  consciousness.  Apparently  he  left  no  will  and  had 
no  relatives.  The  commanding  officer,  holding  that  the  personal 
property  of  the  soldier  should  be  disposed  of  as  required  by  the  127th 
Article  of  War  and  Army  Regulation  163  of  1913,  declined  to  deliver 
it  to  the  county  public  administrator,  who  had  been  appointed  admin- 
istrator to  take  over  the  estate*  and  administer  thereon  under  the 
direction  of  the  probate  court. 

Hehl^  that  the  action  of  the  commanding  officer  and  post  surgeon 
in  securing  the  effects  of  the  deceased  soldier  and  in  forwarding  the 
inventory  to  The  Adjutant  General  of  the  Army,  was  correct;  that 
the  administrator  appointed  by  the  court  was  a  legal  representative 
within  the  purview  of  the  127th  Article  of  War;  and  that  the  prop- 
erty should  be  taken  outside  the  resen-ation  and  there  turned  over 
to  the  administrator,  so  as  to  bring  it  within  the  jurisdiction  of  the 
state.    Dig.  Op.  J.  A.  G.,  1912,  p.  939  (g). 

(^155,  J.  A.  G.,  Sept.  18,  1914.) 


PUNISHMENT:  Additional  to  sentence;  conduct  regrulations. 

By  a  conduct-grade  classification  in  force  at  Fort  Grant,  Canal 
Zone,  the  enlisted  men  were  divided  into  three  classes.  A,  B,  and  C. 
Class  A  men  were  furnished  permanent  passes  and  allowed  to  be 
absent  from  the  post,  except  when  detailed  for  duty,  frcwn  report 
until  reveille;  class  B  men  were  permitted  to  leave  the  post  when  not 
on  duty  by  obtaining  each  time  a  regularly  signed  pass;  and  class  C 
men,  which  included  all  who  were  undergoing  company  punishment 
or  who  had  been  recently  tried,  were  restricted  to  the  limits  of  the 
post.  A  private  soldier  was  tried  by  court-martial  and  sentenced  only 
to  forfeiture  of  $10  of  his  pay  per  month  for  three  months.  In  the 
operation  of  said  regulations  he  was  to  be  confined  to  the  limits  of  the 
post  until  the  termination  of  the  forfeiture. 

Ileld^  that  the  restriction  of  the  soldier  to  the  post  as  the  result  of 
his  conviction  by  court-martial  when  his  sentence  involved  forfeiture 
of  pay  only,  was  not  authorized,  as  such  restriction  thereby  increased 
the  duly  adjudged  punishment  in  violation  of  a  well-settled  rule  of 
military  law;  and  that  so  much  of  the  method  of  classifying  men 
according  to  conduct  at  said  fort  as  resulted  in  confining  them  to  the 
post  as  a  consequence  of  conviction  by  court-martial,  in  addition  to  a 
prescribed  sentence,  was  contrary  to  military  law  and  should  be  dis- 
continued. 

(30-750,  J.  A.  G.,  Sept.  14,  1914.) 


SITPPIjIES:  Purchase  of;  contractor's  request  for  relief  from  contract  on 
account  of  increased  prices  due  to  European  war. 

A  bidder  asked  to  be  relieved  from  awards  made  to  him  for  the 
supply  of  1,300,000  pounds  of  oats  under  his  bid  of  July  26,  1914,  on 
the  ground  that  after  the  acceptance  thereof  by  the  Government  tha 
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Ueld^  that  the  fire  was  an  "  unforeseeable  cause  of  delay  "  within 
the  meaning  of  the  contract  (18  Comp.  Dec,  438),  and  as  the  delay 
thus  caused  exceeded  the  delay  in  the  completion  of  the  contract 
above  the  contract  time,  the  contractor  could  not  properly  be  charged 
with  damages  for  the  delay. 

(Acting  Comp.  W.  W.  Warwick,  Aug.  31, 1914.) 


DAMAGES:  Unliquidated;  breach  of  contract;  jurisdiction  of  accounting 
officers. 

A  contract  provided  for  the  delivery  of  20,000  pounds  of  frank- 
furters upon  the  U.  S.  steamer  Celtic  at  the  navy  yard,  Brooklyn, 
^.  Y.,  by  April  20,  1914.  The  vessel  sailed  before  the  date  named 
for  delivery,  and  a  verbal  understanding  was  entered  into  to  the 
eflFect  that  the  contracting  company  shoula  hold  the  frankfurters  for 
future  delivery,  the  Government  to  assume  any  charges  that  might 
accrue  thereon  dXie  to  its  inability  to  receive  the  goods  on  the  date 
named  in  the  contract.  The  claim  was  disallowed  oy  the  auditor  on 
the  ground  that  it  "is  one  for  'unliquidated  damages'  w^hich  the 
accounting  officers  of  the  Treasury  Department  are  not  authorized 
to  settle." 

Held^  that  the  claim  was  not  for  damages  incident  to  the  breach 
of  the  contract,  but  for  services  rendered  at  the  request  of  the  proper 
Grovemment  officer,  who  was  competent  to  contract  therefor  and  to 
agree  with  the  contractor  after  as  well  as  before  the  performance,  as 
to  the  value  of  the  services  {United  States  v.  Corl/iss  Steam  Engine 
Co.,  91  U.  S.,  321;  22  Op.  Atty.  Gen.,  437;  6  Comp.  Dec,  648;  14  w/., 
589;  15  id.,  439;  16  id.,  504) ;  and  that  the  actual  value  of  such  serv- 
ices having  been  agreed  upon  by  the  parties,  the  claim  presented, 
instead  or  being  one  for  unliquidated  damages,  was  a  liquidated 
claim  for  the  value  of  services  actually  rendered,  which  should  prop- 
erly be  allowed  and  paid. 

Ueld  further,  that  under  section  236,  Eevised  Statutes,  which  pro- 
vided that  "  All  claims  and  demands  whatever  by  the  United  States 
or  against  them,  and  all  accounts  whatever  in  which  the  United 
States  are  concerned,  either  as  debtors  or  creditors,  shall  be  settled 
and  adjusted  in  the  Department  of  the  Treasury"  and  the  act  of 
July  31,  1894  (28  Stat.,  205-209),  the  accoimtmg  officers  of  the 
"Treasury  Department  have  jurisdiction,  except  where  otherwise  pro- 
vided by  statute,  to  settle  all  claims,  whether  liquidated  or  unliqui- 
dated; but  they  may  not  be  able  in  some  cases,  because  of  lack  of 
evidence  or  facilities  to  obtain  it,  to  determine  the  justness  of  unliqui- 
dated claims,  in  which  event  such  claims  should  be  disallowed  for 
that  reason  alone,  and  not  on  the  ground  of  lack  of  jurisdiction;  but 
Jveld  further,  that  the  settlement  of  claims  for  unliquidated  damages 
for  torts  involve  no  jurisdictional  question  in  the  accounting  officers, 
and  that  such  claims  should  be  settled  but  should  not  be  allowed, 
because  they  involve  no  proper  legal  charge  against  the  Government. 

(Comp.  (jeo.  E.  Downey,  Sept.  9, 1914.) 

93668*'— 17 28 
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BEPAIBS:   Daxnagres  to   lighthouse   tender   by   steamer   of   the   Quarter- 
master Corps. 

A  lighthouse  tender  belonging  to  the  Department  of  Commerce 
was  damaged  by  a  steamer  belonging  to  the  Quartermaster  Corps, 
and  a  bill  of  $70  was  rendered  in  favor  of  a  private  concern  for  mak- 
ing the  necessary  repairs.  A  board  of  officers  detailed  for  the  pur- 
pose of  examining  into  and  reporting  upon  the  case,  recommended 
that  no  one  be  held  responsible  lor  the  damage  inflicted. 

Ueld^  that  the  repairs  having  been  accomplished,  payment  of  the 
bill  should  be  made  by  the  disbursing  officer  of  the  Department  of 
Commerce  upon  presentation  of  proper  vouchers,  and  that  the 
amount  could  not  oe  charged  to  or  paid  from  funds  of  the  Quarter- 
master Corps,  as  such  repairs,  subserving  no  purpose  for  which  the 
funds  were  appropriated,  would  be  without  consideration,  and  as 
there  was  no  appropriation  of  the  Quartermaster  Corps  available  for 
such  purpose.    6  Comp.  Dec,  74. 

(Comp.  Geo.  E.  Downey,  Sept.  18,  1914;  see  also  decision  of  Sept. 
22,  1914,  in  the  matter  of  r^lacing  a  beacon  light  destroyed  by  a  tug 
of  the  Engineer  Department.) 


TBAVEL   ALLOWANCES:    Charg;e   for   space   reserved   in    pursuance   of 
transportation  request. 

A  discharged  soldier  by  means  of  a  Government  transportation 
request  secured  passage  on  a  steamer  en  route  to  point  of  enlistment. 
About  two  hours  before  the  steamer  sailed  he  returned  his  ticket  and 
canceled  the  passage.  On  account  of  the  lateness  in  canceling  the 
passage,  it  was  impossible  to  resell  the  berth,  although  the  steamer 
was  booked  full,  and  passengers  had  been  turned  away.  A  rule  of 
the  companv  provided  that — 

"  When  tickets  are  presented  for  redemption  less  than  48  hours  in 
advance  of  sailing  on  crowded  ships,  and  the  accommodations  so 
released  can  not  be  resold,  a  forfeiture  of  50  per  cent  will  be  exacted. 
Such  ticket  may  be  refunded  on  this  basis,  or  will  be  made  valid  for 
later  sailings  upon  additional  payment  of  50  per  cent  of  the  regular 
passage  rate." 

The  regular  passage  was  $50,  and  the  company  presented  its  bill 
for  $25  in  accordance  with  said  rule. 

II eld ^  that  the  amount  claimed  was  not  damages  for  breach  of 
conti-act,  but  was  a  fixed  charge  for  space  reserved  and  held  for  the 
soldier's  occupancy,  and  was,  in  fact,  lor  a  service  rendered,  and  that 
the  amount  should  be  allowed.  Held  further^  that  if  transportation 
should  thereafter  be  furnished  to  the  soldier  the  amount  of  said 
allowance  should  be  deducted  therefrom. 

(Comp.  Geo.  E.  Downey,  Sept.  28, 1914.) 


TRAVELING    EXPENSES:    Of    military    attaches    abroad;    payment    of; 
appropriation. 

Appropriation  was  made  by  the  act  of  March  2^  1913  (37  Stat., 
704),  unaer  the  heading  "Contingencies,  Military  Information  Sec- 
tion, General  Staff  "  for  "  the  actual  and  necessary  traveling  expenses 
incurred  by  military  attach^  abroad  imder  ordeic^  i.vv>vcv  NJcva  ^^^^^- 
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LIVING  EXPENSES:    Clerk  of  the   Quartermaster   Corps   on   temporary 
duty;  Army  Begulations. 

A  clerk  of  the  Quartermaster  Corps  regularly  stationed  at  Fort 
Riley,  Kans.,  proceeded  under  orders  to  San  Antonio,  Tex.,  for  tem- 
porary duty  with  the  division  to  be  formed  there.  On  the  date  on 
which  he  arrived  at  his  destination  Army  Regulation  No.  744  of  1910 
was  in  force^  which  provided  that  reimbursement  for  actual  expenses, 
when  traveling  under  orders,  would  be  allowed  to  civilian  clerks  in 
the  employ  of  any  branch  of  the  military  service,  among  them  the 
following: 

"  Cost  of  meals,  and  lodgings  including  baths,  tips,  and  laundry 
work,  not  to  exceed  $4.50  a  day  while  on  duty  at  places  designated  in 
orders  for  the  performance  of  temporary  duty." 

Thereafter  the  Secretary  of  War  approved  a  recommendation  that 
the  reimbursement  mentioned  be  allowed  for  not  more  than  30  days, 
and  that  that  period  be  made  the  limit  of  time  for  which  such  reim- 
bursement should  be  paid  to  those  who  might  thereafter  be  assigned 
to  temporary  duty  at  a  place  other  than  their  permanent  station, 
whatever  the  length  of  time  of  temporary  service.  This  order  was 
not  carried  into  the  Armv  Regulations,  but  notice  thereof  was  com- 
municated to  the  clerk  before  the  expiration  of  the  first  30  days  of  his 
assignment  to  duty  at  San  Antonio. 

lield^  that  the  allow^ance.  resting  on  regulation  only,  could  be  with- 
drawn by  a  modification  oi  the  regulation ;  that  in  making  or  chang- 
ing Army  Regulations  the  President  might  legally  act  through  the 
Secretary  of  War;  that  the  fixing  of  30  days  as  the  limit  of  tem^ 
porary  duty  in  said  case  was  wholly  within  the  discretion  of  said 
Secretary  of  War;  and  that  the  clerk  had  no  legal  claim  for  reim- 
bursement for  living  expenses  incurred  beyond  said  period  of  30 
days. 

(Maxioell  v.  United  States,  Ct.  Cls.  No.  31246,  Feb.  9, 1914.) 


NAVIGABLE  WATEBS:   Biparian  rights;   paramount   authority  of   the 
United  States;  harbor  lines. 

A  riparian  owner  in  the  State  of  Virginia,  where  a  fee-simple  title 
runs  to  low-water  mark  in  the  bed  or  a  navigable  river,  had  con- 
structed a  wharf  for  shipping  lumber  out  to  a  harbor  line  established 
by  harbor  commisioners  under  authority  of  a  statute  of  the  State. 
After  the  construction  of  said  wharf  the  same  harbor  line  was 
adopted  by  the  Secretary  of  War  on  behalf  of  the  United  States, 
under  authority  of  the  act  of  August  11,  1888  (25  Stat.,  425),  as  the 
National  Government's  limit  of  navigable  water.  Thereafter  the 
Secretary  of  War  established  a  new  navigation  or  harbor  line  which 
brought  a  portion  of  said  structures  within  the  navigable  area  of 
the  river,  and  the  owner  was  notified  of  the  change  and  of  the  neces- 
sity for  the  removal  of  such  structures.  Later  the  Secretary  of  War. 
assuming  that  the  owner  had  taken  the  risk  of  a  change  in  the  line  ox 
navigation  when  it  located  its  structures,  abandoned  condemnation 
proceedings  which  had  theretofore  been  instituted  and  notified  the 
owner  of  nis  intention  to  remove  the  portion  of  the  structures  which 
fell  within  the  new  line  of  navigation.  A  suit  for  an  injunction 
against  such  proceedings  was  thereupon  commenced. 
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Held^  that  all  State  laws  and  regulations  with  respect  to  navigable 
water,  and  all  rights  acquired  under  them,  were  subject  to  the  para- 
mount right  of  the  United  States  to  appropriate  any  portion  of  the 
submerged  soil  for  the  purposes  of  navigation. 

Held  further^  that  a  harbor  line  established  by  the  Secretary  of 
War,  under  authority  conferred  by  Congress,  was  subject  to  chan^ 
by  the  same  authority,  and  while  a  riparian  owner  might  lawfully 
construct  piers  and  docks  to  the  established  line,  in  doing  so  he  takes 
the  risk  of  such  change  if  required  for  the  improvement  of  naviga- 
tion, which  was  not  a  matter  for  judicial  inquiry,  and  that  the  re- 
moval by  the  Government  of  so  much  of  his  structures  as  extended 
beyond  the  new  line  was  not  a  taking  of  his  property  for  which  he 
was  entitled  to  compensation. 

{Garrison  v.  Greenleaf  Johnson  Lumber  Co,.  U.  S.  C.  C.  A..  June 
1,  1914,  215  Fed.  Eep.,  576.) 


BULLETIN  50. 

Bulletin  1  WAR  DEPARTMENT, 

No.  50.     J  Washington,  November  i^j  i9H. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General  of 
the  Army  for  the  month  of  October,  lOl-t,  and  of  certain  decisions  of 
the  Comptroller  of  the  Treasury,  is  published  for  the  information  of 
the  service  in  general. 
[2227416,  A.  G.  O.] 

By  order  of  the  Secretary  or  War  : 

W.  W.  WOTHERSPOON, 

Major  General^  Chief  of  Staff. 
Official  : 

H.  P.  McCAIN, 

The  Adjutant  General. 


opnnoNS  OF  the  judge  advocate  general. 

APPBOPBIATIONS :  Special  and  greneral;  limit  on  expenditures  for  hos- 
pitals. 

In  appropriating  for  "  construction  and  repair  of  hospitals  at  mili- 
tary posts  already  established  and  occupied"  in  the  Urgent  Defi- 
ciency Act  of  June  25,  1910  (36  Stat.,  664),  a  proviso  was  added  that 

"  No  more  than  sixty  thousand  dollars  shall  be  expended  in  the 
erection  of  a  hospital  at  the  recruit  depot  at  Angel  Island,  San 
Francisco." 

The  full  amount  authorized  had  been  expended  in  the  erection  of 
such  a  building,  but  it  was  stated  that  the  partitions  of  the  annex 
were  incomplete,  with  no  finish  of  any  kind,  and  that  the  main  build- 
ing lacked  painting  and  interior  finish.  An  allotment  was  desired 
from  the  appropriation  for  the  construction  and  repair  of  hospitals 
for  the  purpose  of  completing  said  work. 

Held^  that  the  appropriation  for  the  construction  of  the  hospital 
was  specific  and  was  the  only  one  that  could  be  applied  to  the  object 
named,  and  that  it  would  not  be  legal  to  expend  additional  funds  for 
the  completion  of  the  building  from  any  other  appropriation. 

(5-061,  J.  A.  a,  Oct.  16, 1914.) 


BIDS:  For  purchase  of  supplies;  alteration  of  proposal  after  opening  of 
bids. 

A  company,  in  response  to  an  advertisement  for  proposals  for  fur- 
nishing stationery,  wrapping  paper,  etc.,  during  the  fiscal  year  1915, 
submitted  a  proposal  which,  as  to  all  but  one  item,  was  qualified  by 

4a9 
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tion  of  his  enlistment  contract,  the  rule  does  not  extend  to  amounts 
due  under  an  enlistment  prior  to  that  from  which  he  deserted,  which 
enlistment  had  been  closed  by  an  honorable  discharge,  and  that  the 
amount  due  the  soldier  from  his  previous  enlistment  was  not  for- 
feited by  the  desertion. 

(72-532.3,  J.  A.  G.,  Oct.  8,  1814.) 


EVIDENCE:  CompelUng  a  person  to  give  evidence  against  himself. 

It  was  proposed  to  order  an  officer  to  a  certain  place  for  identifi- 
cation by  civilian  witnesses  in  relation  to  charges  which  were  pend- 
ing against  said  officer. 

ileld^  that  such  an  order  would  not  be  in  violation  of  the  officer's 
privelege  not  to  be  required  to  give  evidence  against  himself,  as  it 
calls  for  no  testimonial  communications  from  him.  {Holt  v.  Urdted 
States,  218  U.  S.,  245.) 

Held  further,  that  the  absence  of  such  officer  from  his  command 
in  obedience  to  the  order  would  not  be  considered  as  such  a  detach- 
ment from  his  organization  as  would  bring  into  operation  the  pen- 
alty clause  of  the  provisions  in  the  Act  of  August  24,  1912  (37  Stat., 
571),  with  relation  to  the  forfeiture  of  the  pay  of  the  superior  officer 
by  whose  order  or  permission  an  officer  should  be  detached,  in  viola- 
tion of  said  act. 

(6-124,  J.  A.  G.,  Oct.  22,  1914.) 


EXHIBITIONS:  Exhibiting  Government  horses  at  horse  shows;  attending 
by  organization. 

A  request  was  made  that  the  War  Department  exhibit  certain 
cavalry  and  artillery  horses  at  the  annual  show  of  the  Northwest 
Live  Stock  Association,  to  be  held  at  Lewiston.  Idaho,  in  December, 
1914.  The  Army  Appropriation  Act  of  April  27,  1914  (Pub.  91, 
p.  15),  in  appropriatmg  for  horses  for  the  Army,  contains  the  pro- 
\iso: 

"  That  hereafter  no  part  of  this  or  any  other  appropriation  shall 
be  expended  for  defraying  expenses  of  officers,  enlisted  men,  or 
horses  in  attending  or  taking  part  in  horse  shows  or  horse  races; 
but  nothing  in  this  proviso  shall  be  held  to  apply  to  the  officers, 
enlisted  men,  and  horses  of  any  troop,  battery,  or  company  which 
shall,  by  order  or  permission  of  the  Secretary  of  War,  and  within  the 
limits  of  the  United  States,  attend  any  horse  show  or  any  State, 
county,  or  municipal  fair,  celebration,  or  exhibition." 

Held,  that  horses  belonging  to  organizations  could  be  sent  to  such 
exhibitions  at  Government  expense  only  when  the  organization  to 
which  they  belonged  was  ordered  or  permitted  to  attend,  and  that 
the  request  in  its  limited  form  could  not  be  complied  with.  Opin. 
J.  A.  G.  (94-231,  June  2,  1914.) 

(94-231,  J.  A.  G.,  Oct.  19,  1914.) 


EXPOSITION:  Expenses  of  officers  and  enlisted  men  with  their  mounts 
attending  a  mounted  competition. 

It  was  proposed  to  select  three  teams,  one  from  each  of  as  many 
different  Army  posts,  composed  of  six  officers  and  t^^\sl^-\ovvc  ^xv- 


DIGEST   OF   OPINIONS  OF   THE   JUDGE   ADVOCATE   GENERAL.       443 

ters  of  officers,  that  fuel  on  account  of  an  officer's  allowance  for  heat- 
ing his  quarters  could  not  be  issued  to  his  family  at  a  place  other  than 
his  permanent  or  temporary  station,  and  that  the  proposed  issues 
should  not  be  authorized. 

(72-311,  J.  A.  G.,  Oct.  14,  1914.) 

Note. — A  letter  from  the  Comptroller  to  the  Secretary  of  the 
Treasury,  to  whom  the  above  decision  was  rendered,  advised  the 
Secretary  that  the  operation  of  his  decision  would  be  suspended 
until  December  1,  1914,  in  view  of  the  investigation  being  conducted 
by  the  War  Department  for  the  purpose  of  determining  the  value  of 
the  allowances  for  light,  such  determination  to  be  followed  by  an 
amendment  of  paragraph  1057,  Army  Kegulations,  1913. 


INSANE  PEBSONS:  Shipment  and  disi>osition  of  effects  of  insane  soldiers 
after  discharge. 

An  enlisted  man  who  had  become  insane  was  removed  from  his 
station  at  Fort  St.  Michael,  Alaska,  to  the  Letterman  General  Hos- 
pital, San  PVancisco,  Cal.,  and  thence  to  the  Government  Hospital 
for  the  Insane,  Washington,  D.  C,  at  which  place  he  was  discharged 
from  the  Armv,  but  still  remained  an  inmate  of  said  instituti(m. 
His  household  goods  were  retained  at  his  former  station  the  soldier 
having  been  unable  to  give  any  instructions  in  regard  thereto. 

fleld^  that  the  law  did  not  authorize  the  shipment  of  any  of  the 
soldier's  effects  at  Government  expense  after  discharge,  except  such 
personal  baggage  as  might  be  transported  as  his  usual  allowance  on 
being  returned  to  the  place  of  enlistment  on  discharge,  and  that  no 
authority  existed  for  transporting  the  soldier's  household  effects 
from  his  former  station  to  San  Francisco,  there  to  be  retained  in 
storage  until  he  should  be  able  to  give  direction  as  to  their  disposi- 
tion. Held  further,  that,  in  view  of  the  fact  that  if  such  property 
were  left  in  storage  indefinitely  it  would  be  subject  to  loss  or  deterio- 
ration, and  in  the  absence  of  a  duly  appointed  guardian,  the  Gov- 
ernment might  make  such  disposition  thereof,  w^ithout  public  ex- 
pense, as  might  seem  best  for  the  interests  of  the  soldier. 

(44-000,  J.  A.  G.,  Oct.  1,  1914.) 


MIIilTXA:  Eligibility  for  service  in  the  organized;  pensions  for  physical 
disability. 

Section  1  of  the  Act  of  January  21,  1903  (32  Stat.,  775),  provided 
that: 

"The  militia  shall  consist  of  every  able-bodied  male  citizen  of  the 
respective  States,  Territories,  and  the  District  of  Columbia,  and 
every  able-bodied  male  of  foreign  birth  who  1  as  declared  his  inten- 
tion to  become  a  citizen,  who  is  more  than  eighteen  and  less  than 
forty-five  years  of  age.     *     *     *." 

Held^  that  Congress  not  having  defined  the  term  "  able-bodied  " 
and  not  having  fixed  any  standard  of  physical  qualifications  for  entry 
into  the  organized  militia  other  than  is  found  in  said  expression,  the 
determination  of  the  state  of  fitness  for  membership  in  such  militia 
rested  with  the  recruiting  officers  of  the  States,  acting  under  State 
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request  for  transportation  to  Baldwin,  Miss.,  by  way  of  Mobile,  Ala., 
at  a  cost  of  $8.32  above  the  cost  of  such  transportation  from  Browns- 
ville direct  to  Baldwin. 

Ueld^  that  the  additional  expense  was  unauthorized,  and  that  the 
officer  issuing  the  request  could  not  be  released  from  his  responsibility 
by  the  War  Department  but  that  it  would  be  necessary  for  him  to 
seek  such  relief  from  Congress. 

(94-300,  J.  A.  G.,  Oct.  IG,  1914.) 


TBAVEIi  EXPENSES:  Of  officers  of  the  Army  abroad;  military  attaches 
and  military  observers. 

An  officer  of  the  Army  was  assigned  to  special  duty  at  London, 
England,  under  the  direction  of  the  United  States  Ambassador,  in 
connection  with  the  relief  of  stranded  Americans  in  England,  when 
he  w^as  ordered  by  the  Assistant  Secretary  of  War  through  the  United 
States  Ambassador  at  Paris,  France,  to  act  as  military  obsen^er.    In 

Pursuance  of  orders,  he  proceeded  from  London,  England,  to  Paris, 
Vance,  and  thence  to  Neufchatel,  and  returned  to  Paris.  He  pre- 
sented a  bill  for  his  actual  expenses  of  travel,  including  hire  ox  an 
automobile  for  a  portion  of  his  travel,  rendered  necessary  by  the  fact 
that  on  account  of  the  w^ar  trains  did  not  proceed  as  far  as  he  desired 
to  travel. 

Held^  that  while  as  a  military  observer,  he  was  attached  to  the 
American  Embassy  at  Paris,  for  purposes  of  official  recognition  he 
could  not  properly  be  regarded  as  a  military  attache  within  the 
meaning  of  the  provision  of  the  Army  Appropriation  Act  of  April 
27,  1914  (Pub.  No.  91,  p.  1),  relative  to  the  payment  of  "  actual  and 
necessary  traveling  expenses  incurred  by  military  attaches  abroad 
under  orders  from  the  Secretary  of  War,"  and  that  he  was  entitled 
only  to  mileage  for  his  travel  and  not  to  actual  expenses.  17  Comp. 
Dec,  204. 

(94-210,  J.  A.  G.,  Oct.  29,  1914.) 


VKRTCLES;  Passenger-carrying;  motor  cycles  for  the  Signal  Corps. 

Section  5  of  the  Legislative,  Executive,  and  Judicial  Act  of  July 
16,  1914  (Pub.  No.  127,  p.  61),  provides  that^ 

"  No  appropriation  made  in  this  or  any  other  act  shall  be  available 
for  the  purcha,se  of  any  motor-propelled  or  horse-drawn  passenger- 
carrying  vehicle  for  the  service  of  any  of  the  Executive  Departments 
or  other  Government  establishments,  or  any  branch  of  the  Govern- 
ment service,  unless  specific  authority  is  given  therefor,    *     *     *." 

Opinion  was  desired  as  to  w^hether  motor  cycles  purchased  by  the 
Signal  Corps  for  use  by  telegraph  linemen,  repair  men  and  orderlies 
came  within  the  above  statute.  Said  motor  cycles  were  equipped  for 
carrying  linemen  or  repair  men  and  their  tools  needed  for  tne  main- 
tenance of  lines  in  the  field,  and  for  the  use  of  orderlies  in  carrying 
official  messages,  and  were  not  equipped  for  carrying  others  than 
those  engaged  in  the  services  named. 

Ueld^  that,  considering  the  purposes  for  which  the  motor  cycles 
were  to  be  used,  the  same  should  not  be  regarded  as  passenger- 
carrying  vehicles,  within  the  meaning  of  the  statute  in  question. 

(94-012,  J.  A-  G.,  Oct.  1, 1914.) 
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sponding  rank  of  the  Army,  presented  vouchers  for  the  cost  of  elec- 
tricity iLsed  by  them  in  lighting  their  quarters,  based  upon  the  arbi- 
trary allowances  prescribed  in  paragraph  1057,  Army  Begulations, 
1913,  as  amended  by  tlie  Act  of  August  11,  1914.  Officers  of  the 
Army  were  entitled  by  the  Act  of  March  2,  1907  (34  Stats.,  1167), 
to  have  provided  them  at  Government  expense  the  light  actually  nec- 
essary for  their  authorized  allowance  of  quarters.  The  money  values 
of  the  allowances  prescribed  by  said  regulation  for  lighting  one  room 
for  one  month  between  the  li^  of  September  and  the  30th  of  April 
at  the  rates  of  85c.  per  thousand  cubic  feet  of  gas  and  10c.  per  KWH. 
of  electricity  amounted  to  $1.28  for  gas  and  $1.70  for  electricity,  and 
the  same  rates  applied  proportionately  for  the  number  of  rooms 
actually  occupied. 

Held^  that  an  inspection  of  the  said  rates  in  comparison  with  the 
known  cost  of  lighting  quarters  in  Washington,  D.  C,  disclosed  the 
fact  that  they  were  unreasonable,  and  in  excess  of  the  quantities 
actually  necessary,  and  that  the  regiilations  prescribing  such  allow- 
ances were,  thereiore,  in  conflict  with  the  law,  and  invalid.  Held 
further^  that  the  officers  should  pay  the  bills  and  present  vouchers  or 
claims  for  reimbursement  to  the  extent  of  the  cost  of  the  quantities 
actually  necessary  to  light  their  authorized  quarters  as  occupied. 

(Comp.  Geo.  E.  Downey,  Oct.  10,  1914.) 


T&ANSPOBTATION:  Hire  of  automobiles  for  officer  traveling  in  mileage 
status. 

An  officer  at  Fort  Sam  Houston,  Tex.,  was  ordered  to  proceed  "  to 
Brownsville,  Tex.,  on  duty  in  connection  with  Mexican  Federal  pris- 
oners and  border  patrol  duty ; "  and,  upon  completion  of  this  duty, 
to  return  to  Fort  Sam  Houston.  It  was  the  officer's  duty  under  the 
orders  to  inspect  patrol  stations  along  the  Rio  Grande  Kiver  from 
Brownsville  to  Rio  Grande  City.  Upon  the  officer's  arrival  at 
Brownsville  it  was  found  that  recent  storms  had  so  damaged  the 
roads  along  this  route  that  he  was  obliged  to  hire  and  use  an  auto- 
mobile for  the  trip,  at  an  expense  of  $7.50. 

Ileld^  that  the  officer's  travel  orders  contemplated  travel  beyond 
Brownsville,  namely^  to  the  patrol  stations  along  the  Rio  Grande 
River  from  Brownsville  to  Rio  Grande  City;  that  being  in  a  mileage 
status  he  was  entitled  under  the  act  of  June  12,  1D06  (34  Stat.,  246), 
to  seven  cents  per  mile  traveled  and  no  more;  that  transportation 
which  can  be  furnished  an  officer  on  a  mileage  status  and  charged 
against  his  mileage  account  is  limited  to  transportation  over  estab- 
lished lines  of  common  carriers;  and  that  the  expense  of  hire  of 
extraordinary  means  of  transportation,  such  as  automobiles,  is  not 
authorized  by  law.     (18  Comp.  Dec,  851 ;  20  /</.,  485.) 

(Comp.  Geo.  E.  Downey,  Oct.  31, 1914.) 


TRANSPORTATION:  Deduction  on  account  of  loss  occurring  in  a  prior 
shipment;  delay  in  ascertaining  the  loss. 

In  settling  an  account  of  a  transportation  company,  the  Auditor 
for  the  War  Department  deducted  $14.13  as  the  cost  of  108  pair  of 
stockings,  and  freight  thereon,  being  the  shortage  discovered  in  a 
prior  shipment  for  the  Government  by  the  same  com^^xtcj.   ^Wjl^X^^ 


BULLETIN  52. 

BmxETix  1  WAR  DEPARTMENT, 

No.  52.    J  Washington,  December  H^  19 H. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  November,  1914,  and  of  certain  deci- 
sions of  the  Comptroller  of  the  Treasury,  is  published  for  the  infor- 
mation of  the  service  in  general. 
[2194536  C— A.  G.  O.] 

By  order  of  the  Secretary  of  War: 

H.  L.  SCOTT, 
Brigadier  General^  Chief  of  Staff. 
Official  : 

H.  P.  MoCATN, 

The  AdpjUant  General, 


OPINIONS  OF  THE  JUDGE  ADVOCATE  GENEEAL. 

CONTBACTS:  For  replacement  cf  automobile  tires  failing  to  make  guaran- 
teed mileage. 

The  question  arose  as  to  the  legality  of  a  proposed  agreement  with 
the  Goodyear  Tire  &  Rubber  Company  for  the  replacement  of  defec- 
tive automobile  tires  with  new  ones,  the  Government  to  pay,  upon 
the  delivery  of  the  new  tires,  a  sum  equal  to  the  value  of  the  mileage 
obtained  from  the  old  ones,  based  upon  a  six  thousand  mile  guaranty, 
the  original  tires  to  be  returned  to  the  company. 

Held^  that  while  in  a  transaction  involving  the  exchange  of  worn- 
out  Government  property  for  new  articles,  the  consideration  allowed 
for  the  old  property  must  be  covered  into  the  Treasury  as  miscella- 
neous receipts  and  the  full  value  of  the  new  supplies  charged  to  the 
appropriation  therefor,  the  proposed  plan  would  not  come  within 
that  requirement,  the  old  property  not  being  turned  in  on  the  basis 
of  its  value  but  in  pursuance  of  an  agreement  of  warranty;  that  such 
a  plan  appeared  to  be  a  sound  business  arrangement,  which  would 
result  in  economy  to  the  Government,  and  no  legal  objection  could 
be  perceived  to  its  adoption. 

(7G-743,'J.  A.  G.,  Nov.  10,  1914.) 


COTTBTS-MABTIAL :  Member  of  court  as  witness  for  the  prosecution. 

It  was  provided  by  the  act  of  March  2,  1913  (37  Stat,  722),  that 
"The  commanding  officer  of  a  territorial     ♦     ♦     ♦     department 

*  *     *     may  appoint  general  courts-martial  whenever  necessary; 

*  *     *     and  no  officer  shall  be  eligible  to  sit  as  a  member  of  such 
oourt  when  he  is  the  accuser,  or  a  witness  for  the  prosecution.^ 
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of  War  that  "  No  enlisted  man,  duly  sworn,  shall  be  discharged  from 
the  service  without  a  discharge  in  writing,  signed  by  a  field  officer  of 
the  regiment  to  which  he  belongs,  or  by  the  commanding  officer, 
when  no  field  officer  is  present;  "  and  of  paragraph  147,  Army  Regu- 
lations, which  provides  that  "A  soldier  on  his  discharge  from  the 
service,  will  be  given  a  certificate  of  discharge  signed  by  a  field 
officer  of  his  regiment  or  corps,  or  by  the  commanding  officer  when  no 
field  officer  is  present." 

Held,  that  the  term  "regiment"  in  the  4th  Article  of  War  should 
be  interpreted  "regiment  or  corps";  that  the  term  "field  officer," 
according  to  lexicographers,  denotes  rank  only,  and  not  dutv,  signi- 
fying "a  colonel,  lieutenant  colonel,  or  major";  and  that  therefore 
whenever  an  officer  of  either  of  such  grades  of  any  staff  corps  or 
department  is  present  with  a  command,  discharges  of  enlisted  men 
of  that  corps  or  department  may  be  signed  by  such  officer. 

(28-512,  J.  A.  G.,  Nov.  23,  1914.) 


HABEAS  C0HPX7S:  Expenses  of  officer  and  sergeant  in  producing  prisoner 
in  obedience  to  a  writ  of  habeas  corpus  issued  by  a  Federal  Court. 

A  lieutenant  at  Fort  H.  G.  Wright,  New  York,  applied  to  the  War 
Department  for  reimbursement  of  expenses  incurred  by  himself  and 
a  sergeant  in  connection  with  the  return  to  a  writ  of  habeas  corpus 
directed  t6  the  said  lieutenant  by  a  Federal  District  Court  for  the 
production  of  a  soldier  then  a  garrison  prisoner  whose  mother  sought 
his  discharge  from  the  Army  on  the  ground  of  minority  enlistment. 
The  officers  of  the  court  held  that  there  was  no  authority  to  compel 
the  relator  to  pay  the  expenses,  nor  for  the  Department  of  Justice 
to  pay  them.  No  regular  mileage  orders  were  issued,  but  the  lieu- 
tenant's commanding  officer  directed  that  he  make  return  to  the  writ, 
and  that  the  prisoner  be  taken  under  guard. 

Ueld^  that  paragraph  999,  Army  Regulations,  directing  that  a  writ 
of  habeas  corpus  issued  by  a  United  States  court  or  judge  shall  be 
promptly  obeyed  is  a  recognition  of  the  duty  of  the  military  to  the 
United  States  Courts;  that  the  lieutenant's  custody  of  the  prisoner 
and  his  duties  as  respondent  in  the  case  resulted  from  the  military 
office  he  held;  that  his  duty  to  produce  the  prisoner  in  court  was, 
therefore,  a  military  duty ;  that  it  was  a  military  necessity  to  place 
the  guard  over  the  prisoner  during  the  travel,  and  that  as  regular 
military  orders  might  properly  have  been  issued,  the  lieutenant's 
mileage  should  be  approved  and  reimbursement  made  for  the  neces- 
sary travel  expenses  of  the  sergeant  and  prisoner. 

(20-414.1,  J.  A.  G.,  Nov.  17, 1914.) 


OATHS:  Authority  of  postxn&sters  to  administer  oaths  in  respect  to  of&cers' 
returns  of  contracts  to  the  Department  of  the  Interior. 

By  Section  8  of  the  Sundry  Civil  Act  of  August  24,  1912,  it  was 
provided  that — 

"After  June  thirtieth,  nineteen  hundred  and  twelve,  postmasters, 
assistant  i)ostmasters  ♦  ♦  ♦  are  required,  empowered,  and  au- 
thorized, when  requested,  to  administer  oaths,  required  by  law  or 
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SENTENCE:  Of  military  court-martial  imposed  upon  private,  Marine 
Corps;  remission  of  unexecuted  portion  after  command  transferred 
back  to  Navy  Department. 

A  private  of  the  Marine  Corps  had  been  tried  by  a  military  court- 
martial  and  given  a  disciplinary  sentence.  Before  the  sentence  had 
been  fully  executed,  the  command  to  which  the  said  private  belonged 
was  transferred  back  to  the  jurisdiction  of  the  Navy  Department, 
and  it  was  desired  that  the  unexecuted  portion  of  his  sentence  be  re- 
mitted. 

Ileld^  that  the  established  rule  of  the  War  Department,  recognized 
in  paragraph  944,  Army  Regulations,  was  that  the  power  of  an  officer 
to  mitigate  a  sentence  ceased  when  the  person  passed  beyond  the  of- 
ficer's jurisdiction,  and  that  the  principle  applied  a  fortiori  where 
the  person  had  passed  from  the  jurisdiction  of  the  War  Department. 
Advised  that  no  reason  was  perceived  why  the  Secretary  of  the  Navy, 
as  a  representative  of  the  President,  could  not  remit  the  unexecuted 
portion  of  the  sentence. 

(80-840,  J.  A.  a,  Nov.  9,  1914.) 


TAXATION:    Of    Government    agencies    by    States;    license    and    fees    for 
operation  of  Government  automobile. 

Vouchei's  were  presented  for  the  payment  to  the  Commissioner  of 
Motor  Vehicles  for  the  State  of  New  Jersey  of  $3.75  for  registration 
fee  for  a  Government  automobile  used  at  Picatinny  Arsenal,  New 
Jersey,  and  $2.00  for  chauffeur's  license  for  the  operation  of  said 
automobile.  The  automobile  was  used  by  the  War  Department  ex- 
clusively in  the  performance  of  Governmental  functions. 

IlekL  that  the  vouchers  did  not  represent  a  proper  charge  against 
the  United  States,  as  the  instrumentalities  whereby  the  Federal  Gov- 
ernment performs  its  functions  are  not  subject  to  State  taxation. 
(15  Comp.  Dec,  231.) 

(90-125,  J.  A.  G.,  Nov.  IG,  1914.) 


DECISIONS  OF  THE  COMPTROLLEE  OF  THE  TEEASTTEY. 

(Dijrcsts  prepnrcHi  in  the  office  of  the  Judge  Advocate  General.) 

CONTRACTOIIS:  LiabiUty  for  failure  to  deUver  supplies  under  agrrecment 
represented  by  proposal  and  award. 

Prior  to  July  1,  1914,  Miller,  Clagett  &  Company,  in  response  to 
advertisement  by  the  Secretary  of  the  Treasury  under  Act  of  June  17, 
1910  (36  Stat.,  531),  submitted  proposals  for  furnishing  to  the  sev- 
eral Government  establishments  and  departments  in  Washington, 
D.  C,  as  required  during  the  fiscal  year  1915,  various  kinds  of  gro- 
ceries. About  July  1st,  they  were  awarded  the  contract  for  many  of 
the  items,  and  a  formal  contract  and  bond  were  sent  them  for  execu- 
tion, which  they  failed  or  refused  to  execute.  During  October,  the 
Government  Hospital  for  the  Insane  ordered  from  them,  and  they 
delivered,  supplies  valued  at  $1,991.89,  according  to  prices  in  their 
accepted  proposal.  Thereafter,  from  the  latter  part  of  October, 
owing  to  the  great  rise  in  the  price  of  groceries,  they  decliskA^l  ^-<^  ^^ 
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TBANSPOBTATION:   Of  Organized  Militia  in   connection  with  joint  en- 
campment with.  Begrular  Army;  deductions  under  land  grant  actf;. 

The  Court  of  Claims  in  Alahcmia  Great  Southern  Railroad  v. 
United  States^  May  18,  1914,  No.  31872,  rendered  judgment  for 
the  chiimants  for  $2,447.90,  which  sum  had  been  deducted  by  the 
Auditor  for  the  War  Department  from  claims  of  said  railroad  com- 
pany for  the  transportation  of  members  of  the  organized  militia  of 
Alabama  and  Mississippi  to  and  from  the  joint  camps  of  instruction 
of  the  Kegular  Aiiny  and  organized  militia  held  at  Chickamauga 
Park,  Ga.,  in  the  summers  of  1908  and  1910,  the  amount  so  deducted 
being  the  amount  authorized  in  accordance  with  the  land  grant  acts 
and  subsequent  laws  and  decisi(ms  thereon  to  be  deducted  for  the 
transportation  of  troops  of  the  United  States.  The  decision  of  the 
Court  of  Claims  in  this  case  was  adverse  to  the  ruling  of  the  Comp- 
troller in  16  Comp.  Dec,  70,  to  the  effect  that  the  Organized  Militia, 
when  traveling  for  participation  in  joint  encampment  with  the 
Regular  Army  is  to  be  regarded  as  "  troops  "  within  the  meaning  of 
the  Statutes  relating  to  land  grant  deductions  from  regular  rates 
for  transportation  of  troops  over  certain  railroads.  The  Department 
of  Justice  decided  not  to  take  an  appeal  to  the  Supreme  Court  from 
the  judgment  of  the  Court  of  Claims. 

II eld ^  that  while  the  decision  of  the  Court  of  Claims  is  not  neces- 
sarily binding  on  the  Comptroller  in  handling  other  cases  of  the 
same  kind,  yet  his  office  would  acquiesce  and  relieve  claimants  in 
this  class  of  cases  of  the  necessity  of  going  to  the  Court  of  Claims, 
in  view  of  the  conclusion  of  the  Department  of  Justice  that  the  point 
involved  ought  not  to  be  further  contested  and  the  fact  that  the 
Court  of  Claims  would  doubtless  adhere  to  its  decision  in  other  like 
cases  presented  to  it. 

(Comp.  Geo.  E.  Downey,  Nov.  20, 1914.) 


BULLETIN  1. 

(Bulletin  No.  52  is  the  last  of  tbe  series  for  1014.) 


Bulletin 
No.  1. 


WAR  DEPARTMENT, 

Washington,  January  iJ,  191o. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  December,  1914.  and  of  certain  deci- 
sions of  the  Comptroller  of  the  Treasury,  is  published  for  the  infor- 
mation of  the  service  in  general. 
[2246184,  A.  G.  O.] 
By  order  of  the  Secretary  of  War  : 

A.  L.  MILLS, 
Brigadier  General^  General  Staff  Coi^ps^ 

Acting  Chief  of  Staff. 
Official  : 

H.  P.  McCATN, 

The  Adjutant  General, 


OPIinONS  OF  THE  JUDGE  ADVOCATE  GENEEAL. 

ARMY  RESERVE:  Eligibility  of  soldiers  in  Army  Reserve  to  be  exami;ied 

for  commission. 

By  t!ie  Act  of  July  30,  1892  (-27  Stat,  33G),  it  was  provided 
'"that  till  iinmarriod  soldiers  under  thirty  years  of  age,  who  are 
citizens  of  the  United  States,  are  phvsicallv  sound,  who  have  served 
honorablv  not  less  than  two  ve^irs  in  the  Arm  v.  and  who  have  borne 

«•  «.■  «'    . 

a  ^ood  moral  cliaracter  before  and  after  enlistment,  may  compete 
for  promotion  under  any  system  authorized  by  this  Act." 

Ilcld^  that  this  provision  applied  to  soldiers  in  the  Army  Reserve 
created  by  the  Act  of  August  2-1,  1912  (37  Stat.,  590),  as  well  as  to 
soldiers  on  dutv  with  their  ors:anizations. 

(04-212.1,  J.^V.  G.,  Dec.  7,  1014.) 


BURIAL  EXPENSES:  Of  indigent  ex-Union  soldiers  dying  in  the  District 
of  Columbia. 

An  ex-Union  soldier  died  in  the  District  of  Columbia  in  April, 
1914,  leavin<r  no  property.  His  widow  received  $1,933.77  from  a 
policy  of  insurance  on  his  life  made  payable  to  her.  She  paid  the 
ex])enses  of  his  burial  in  Arlington  National  Cemetery,  amounting 
to  $113,  and  afterwards  made  jipplication  for  reimburs^^ment  of  $45 
from  the  up|)ropriation  for  ''  Hurial  of  Indigent  Soldiei's"  (Sundry 
Civil  Act,  a])i)roved  June  23,  1913,  38  Stat.,  31),  which  provided 
for  the  payment,  not  to  exceed  $45  in  each  case,  of  the  expenses  for 
450 
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the  burial  in  Arlington  National  Cemetery,  or  in  the  cemeteries  of 
the  District  of  Columbia,  of  indigent  ex-lJnion  soldiers,  sailors  or 
marines  dying  in  the  District  of  Columbia. 

Held^  that  life  insurance  not  payable  to  the  estate  of  the  deceased 
is  not  a  part  thereof,  and  that  the  question  as  to  whether  the  ex-Union 
soldier  died  indigent  within  the  meaning  of  the  Act  of  June  23,  1913, 
was  not  affected  by  the  receipt  of  his  life  insurance  by  his  widow. 

(5-244.1,  J.  A.  G.,  Dec.  9,  1914.) 


CONTBACTS:  Clfdm  of  contractor  for  extras  not  agreed  upon  in  writing:. 

A  contractor  for  the  construction  and  repair  of  a  wharf,  after 
completion  of  the  work  and  receipt  of  payment  of  the  contract  price, 
put  in  a  claim  for  replacing  two  new  fender  piles  that  had  been 
damaged  by  a  government  boat  in  making  a  landing  while  the  con- 
struction work  was  in  progress,  and  which  were  found  to  be  de- 
fective. The  quartermaster  in  charge,  upon  consideration  of  the 
terms  of  the  contract  providing  for  the  replacing  of  defective  piles 
and  specifying  that  the  contractor  should  cause  no  inconvenience 
to  the  landing  of  government  boats,  required  that  the  piles  be  re- 
placed as  part  of  the  contract.  While  the  contractor  demurred  that 
it  was  not  within  the  contract,  he  acquiesced  in  the  requirement  of 
the  quartermaster  and  performed  the  work  without  previous  writ- 
ten orders,  or  agreement  as  to  the  price,  as  provided  by  the  contract 
for  extras. 

Ileld^  that  the  decision  of  the  Court  of  Claims  in  KU^mer  v.  United 
States  (48  Ct.  Cls.,  180),  was  controlling,  in  which  decision  the  court 
said  (p.  194) : 

"  In  the  case  of  Ripley^  v.  United  States^  supra^  the. court  held  that 
in  the  absence  of  some  provision  in  the  contract  therefor  a  contractor 
was  not  required  to  appeal.  That  ruling  applies  to  the  present  case, 
and  the  final  question  therefore  is,  was  the  decision  of  the  officer 
requiring  the  work  to  be  done  without  a  written  agreement  final? 
The  contract  does  not  in  terms  so  provide.  But  it  does  provide  that 
*  no  allowance  shall  be  made  for  extra  work  claimed  to  have  been  done 
unless  provided  for  beforehand  by  a  written  agreement  specifying 
the  cost  of  the  same.'  Force  and  erfect  must  be  given  to  this  provision, 
especially  since  there  is  no  other  provision  of  the  contract  or  specifi- 
cation modifying  the  same  or  in  conflict  therewith." 

(76-741,  J.  A.  G.,  Dec.  31, 1914.) 


DETACHED  SEBVTCE:  Promotion  wMle  on  staff  duty. 

A  first  lieutenant  of  cavalry  while  on  duty  in  the  field  with  hig 
troop  was,  on  Octc^er  7,  1914,  detailed  to  perform  additional  duty 
as  an  acting  adjutant  of  troops  of  his  regiment,  and  on  October  24, 
1914,  accepted  a  commission  as  captain  of  cavalry  when  he  ceased  to 
do  duty  as  an  officer  of  the  cavalry  troop  but  remained  on  duty  as 
acting  adjutant  in  the  field. 

Hml^  that  the  officer  was  after  October  24th,  and  until  he  became 
assigned  to  and  entered  upon  duty  with  a  troop  of  cavalry,  on  de- 
tached service  within  the  meaning  of  the  law  governing  detached^ 
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in  attending  or  taking  part  in  horse  shows  or  horse  races  with  the 
qualification  that — ^"  nothing  in  this  proviso  shall  be  held  to  apply 
to  the  officers,  enlisted  men,  and  horses  of  any  troop,  battery,  or 
company  which  shall,  by  order  or  permission  of  the  Secretary  of 
War,  and  within  the  limits  of  the  XTnited  States,  attend  any  horse 
show  or  any  State,  County,  or  Municipal  fair,  celebration,  or 
exhibition." 

Ileld^  that  the  purpose  of  the  provision  was  to  prohibit  the  use  of 
public  funds  for  paying  expenses  for  participation  in  horse  shows, 
fairs,  etc.,  except  when  the  participation  is  organizational,  and  that 
there  was  no  legal  objection  to  permission  being  given  by  the  Sec- 
retary of  War  for  the  order  of  the  band  and  the  entire  troop  of  the 
10th  C'avaliy  to  attend  the  New  York  Red  Cross  Horse  Show,  as  re- 
quested. 

(94-231,  J.  A.  G.,  Dec.  2,  1914.) 


MILITIA:  Purchase  of  military  supplies. 

A  lieutenant  of  a  State  Militia  desired  to  purchase  from  the  En- 
gineer Corps,  U.  S.  Army,  a  cavalry  sketching  board  for  use  in 
instructing  a  militia  cavalry  troop. 

'Held,  that  Section  17  of  the  Act  of  January  21,  1903  (32  Stat., 
778),  was  authority  for  making  the  sale  of  such  articles  for  the  use 
of  militia  troops,  ''  at  the  price  at  which  they  are  listed  for  issue  to 
the  Army,  with  the  cost  of  transportation  added,"  but  that  the  re- 
quest should  be  signed  by  the  Governor  of  the  State  or  by  some  one 
purporting  to  act  bv  his  authoritv. 

(80-150,  J.  A.  G.;  Dec.  2,  1914.) 


POST  EXCHANGE:  Internal  revenue  tax. 

By  the  Act  of  October  22,  1914,  commonly  known  as  the  war  reve- 
nue act,  it  was  provided  that — 

"Dealers  in  tobacco  *  ♦  ♦  whose  annual  receipts  from  the 
sale  of  tobacco  exceed  $200  shall  each  pay  $4.80  for  each  store,  shop, 
or  other  place  in  which  tobacco  in  any  form  is  sold." 

lleld^  that  post  exchanges,  being  Government  agencies,  are  not  re- 
quired to  pay  the  tax.    (Ihigan  v.  United  States^  34  Ct.  Cls.,  458.) 

(40-100,  J.  A.  G.,  Dec.  30^  1914.) 

The  Act  of  October  22,  1914,  commonly  known  as  the  war  revenue 
act,  enumerates  in  Schedule  B  various  articles  under  the  heading, 
''Perfumeries  and  cosmetics  and  other  similar  articles,"  which  are 
required  to  have  affixed  thereto,  on  each  container,  an  adhesive  in- 
ternal revenue  stamp  of  the  prescribed  denomination,  and  further 
provides  that  such  articles  in  the  hands  of  dealers  on  and  after  De- 
cember 1,  1914,  shall  be  subject  to  the  tax,  but  that  "it  shall  be 
deemed  a  compliance  with  this  Act  as  to  such  articles  in  the  hands 
of  dealers  on  and  after  December  as  aforesaid  who  are  not  the  manu- 
facturers thereof  to  affix  the  proper  adhesive  tax  stamp  at  the  time 
the  packet,  box,  bottle,  pot,  or  phial,  or  other  inclosure  with  its 
contents  is  sold  at  retail.'' 
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TBANSPOBTATION:   Discharg^ed  soldier  using:  transportation  request  as 
part  payment  of  fare  on  through  trip. 

A  soldier  discharged  at  San  Francisco,  CaL,  and  desiring  trans- 
portation to  Somerset,  Ky.,  was  furnished  a  Government  transporta- 
tion request  for  transportation  from  San  Francisco  to  Granger,  Wyo., 
the  ultimate  point  in  the  direction  of  Somerset,  Ky.,  to  which  he 
was  entitled  to  transportation.  The  railroad  company  would  not 
accept  the  request  in  part  payment  for  a  single  through  ticket  to 
Somerset  at  tne  regular  through  rate,  but  issued  to  the  soldier  a 
ticket  to  Granger,  Wyo.,  and  another  ticket  thence  to  Somerset,  Ky., 
for  which  the  soldier  was  required  to  pay  the  local  rate  of  $40.53. 
The  value  of  the  transportation  from  San  Francisco  to  Granger  was 
$34.40,  and  the  through  rate  from  San  Francisco  to  Somerset  was 
$53.60.  The  soldier  contended  that  he  should  have  been  allowed 
the  money  value  of  his  transportation  request  toward  the  payment 
of  the  through  rate  of  $53.60  and  required  to  pay  only  the  balance, 
or  $19.20.  In  a  decision  of  August  14,  1914  (21  Comp.  Dec,  76), 
the  Comptroller  held  in  substance  that  in  honoring  transportation 
requests  issued  to  discharged  enlisted  men,  a  transportation  company 
must  adhere  to  the  stipulations  upon  the  requests  by  issuing  trans- 
portation of  the  character  specified  therein  and  between  the  points 
named. 

Tleld^  that  the  railroad  company,  in  taking  up  the  transportation 
request  and  issuing  a  ticket  thereon  to  the  destination  called  for, 
did  only  what  it  was  requested  to  do  by  the  Government,  and  that 
the  Comptroller  had  no  jurisdiction  to  render  an  authoritative  de- 
cision as  to  the  right  of  the  railroad  company  under  the  circum- 
stances to  collect  from  the  soldier  more  than  the  regular  through 
rate. 

(Comp.  Geo.  E.  Downey,  Dec.  8,  1914.) 
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hernia  .  .  ."  Subsequently  a  claim  was  presented  to  the  Medical 
Department  on  behalf  of  the  hospital  fimd  for  reimbursement  of 
$10.40  for  the  patient's  subsistence  while  under  treatment  at  the 
hospital  from  October  6  to  31. 

Ueld^  that  the  patient  having  ceased  to  be  an  employee  of  the  trans- 
port service  before  his  admission  to  the  hospital  and  the  disability 
for  which  he  was  treated  having  antedated  his  service,  there  was  no 
provision  of  law  or  regulation  authorizing  the  payment  of  the  said 
expenses  from  public  funds.  Held  furtl^r^  that  the  hospital  fund 
was  entitled  to  reimbursement  and  that  as  the  transport  surgeon 
seemed  to  be  responsible  for  erroneously  causing  the  patient's  admis- 
sion into  the  hospital  as  an  employee  of  the  transport  service,  he 
should  be  held  liable  for  the  payment  of  the  claim. 

(94-120,  J.  A.  G.,  Jan.  12,  1915.) 


CONTRACTS:  Failure  to  accept  bid  within  stipulated  time  limit;  liability 
of  guarantors. 

Bids  were  invited  and  opened  July  16,  1914,  for  the  construction 
of  315  refrigerators.  The  bids  were  accompanied  by  ^aranties  to 
keep  the  bids  open  for  acceptance  for  sixtv  days,  and  m  default  of 
the  bidder  to  enter  into  contract  in  event  oi  the  acceptance  of  his  bid 
within  the  sixty  day  period  iih^  guarantors  were  bound  to  pay  to  the 
United  States  the  difference  in  cost,  if  any,  in  case  of  purchases  else- 
where. The  award  was  made,  but  not  within  the  sixty-day  period, 
and  subsequently  the  successful  bidder  was  adjudged  a  bankrupt  and 
became  unable  to  carry  out  the  agreement. 

Ileld^  that  the  failure  to  accept  the  bid  within  the  sixty-day  period 
absolved  the  guarantors  from  all  liability.  IleJd^  fwrtJier^  that  there 
was  no  legal  objection  either  to  readvertising  for  new  bids  or  to 
entering  into  a  contract  with  the  next  lowest  bidder  if  the  latter  were 
willing. 

(76-240,  J.  A.  a,  Jan.  15,  1915.) 


CONTBACTS:  I/iability  of  guarantors  for  failure  of  successful  bidder  to 
enter  into  and  perform  contract. 

A  bid  for  furnishing  horses,  dated  November  2,  1914,  accompanied 
by  a  guaranty  to  enter  into  a  contract,  as  required,  within  five  days 
after  notice  of  acceptance,  was  accepted  and  contract  and  bond  were 
sent  to  the  bidder  on  November  20,  1914,  for  execution,  which  he 
failed  or  refused  to  accomplish.  He  proceeded,  however,  to  deliver 
horses  for  inspection,  and  up  to  January  18,  1915,  when  the  time 
limit  for  furnishing  horses  expired,  he  had  produced  about  ninety 
animals,  out  of  whicli  number  only  nine  were  found  acceptable.  The 
bidder  asked  to  be  relieved  from  his  obligation. 

Jleld^  that  the  condition  of  the  guaranty  was  broken  by  the  failure 
of  the  bidder  to  enter  into  contract,  as  required,  "  within  five  days 
after  said  notice  of  acceptance,"  and  that  his  guarantors  were  bound, 
to  the  extent  of  their  undertaking  under- the  terms  of  the  guaranty, 
to  pay  to  the  United  States  the  difference,  if  any,  in  money  between 
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States,  to  the  place  where  he  is  wanted  by  the  civil  authorities,  of 
a  soldier  charged  with  an  offense,  but  that  a  soldier  is,  in  respect  of 
extradition  process,  in  the  same  status  as  though  he  were  in  civil  life. 
(74-111.3,  J.  A.  a,  Jan.  26, 1915.) 


HEAT  AND  LIGHT:  Noncommissioned  officer  on  temporary  duty  in  the 
field  not  entitled  to  fuel  allowance  at  his  permanent  station. 

A  regimental  noncommissioned  staff  officer,  on  temporary  duty 
with  his  regiment  at  Texas  City,  Tex.,  and  entitled  to  one  room  as 
quarters,  requested  that  his  allowance  of  fuel  be  issued  to  his  family 
at  his  permanent  station.  The  Act  of  March  2, 1907  (34  Stat.  1167), 
provides  for  the  allowance  of  heat  and  light  for  the  authorizea  allow- 
ance of  quarters  for  officers  and  enlisted  men. 

Held^  that  there  is  no  statutory  authority  for  an  enlisted  man  to 
retain  quarters  at  his  permanent  station  while  on  temporary  duty  in 
the  field,  similar  to  that  provided  for  officers  by  the  Act  of  February 
27,  1893  (27  Stat.,  480),  and  that,  therefore,  the  noncommissioned 
officer  was  entitled  to  his  fuel  allowance  only  at  his  place  of  service, 
where  only  he  was  entitled  to  quarters. 

(72-411,  J.  A.  G.,  Jan.  14,  1915.) 


HEAT  ANP  LIGHT:  Pay  clerks. 

The  question  was  presented  whether  a  pay  clerk^  duly  assigned  to 
and  occupying  public  quarters  at  a  military  post,  is  entitled  to  heat 
and  light  at  public  expense  under  the  Act  of  March  2, 1907  (34  Stat, 
1167),  which  provides  for  the  furnishing  of  heat  and  light  actually 
necessary  for  the  authorized  allowance  of  quarters  for  officers  and 
enlisted  men. 

Tleld^  that  the  pay  and  allowances  of  pay  clerks  of  the  Army  are  by 
statute  (Act  of  Mar.  3, 1911, 36  Stat.,  1044;  and  Act  of  June  24, 1910, 
36  Stat.,  606)  made  the  same  as  paymasters'  clerks  and  warrant 
officers  of  the  Navy ;  that  by  the  Act  of  March  3, 1901  (31  Stat,  1107) , 
and  section  1616,  Revised  Statutes,  the  latter  are  given  the  same  allow- 
ances of  quarters  as  are  provided  for  a  2d  lieutenant  of  the  Army, 
but  that  no  statutory  provision  is  made  for  furnishing  heat  and  lignt 
for  their  quarters  at  public  expense. 

(72-310.1,  J.  A.  G.,  Jan.  20,  1915.) 


FBIVATE  BUSINESS:  Officers  engagring  in. 

A  typewriter  company  inquired  whether  it  was  w  ithin  the  province 
of  captains,  lieutenants,  sergeants,  etc.,  to  sell  typewriters  to  their 
"  fellow  officers  "  on  commission.  Ueld^  that  such  a  practice  would  not 
receive  the  favorable  indorsement  of  the  War  Department. 

(0-127,  J.  A.  G.,  Jan.  18,  1915.) 


QITABTEBS:  Officer  in  command  of  disciplinary  company,  military  prison. 

By  the  Act  of  March  2, 1901  (31  Stat,  901),  it  is  provided  that  the 
Secretary  of  War  may  determine  what  shall  constitute  travel  and 
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DECISIONS  OF  THE  COKPTBOLLEB  OF  THE  TBEASURY. 

(Digests  prepared  in  the  office  of  the  Jutlge  Advocate  (General.) 

FUBCHASE  OF  SUFFLIES:  Bequirements  as  to  advertising. 

The  Bureau  of  Mines  purchased  a  gasoline  truck  after  advortin- 
ing  and  receiving  five  proposals  for  furnishing  the  truck  in  accord- 
ance with  specifications.  Subsequently,  the  need  for  another  truck 
of  the  same  character  having  arisen,  the  bureau  purchased  a  sccoiid 
truck  from  the  same  company  that  furnished  the  first,  at  the  sanio 
price.  It  was  certified  on  the  voucher  for  payment  that  the  truck 
was  purchased  "under  informal  agreement,  upon  immediate  delivorv 
or  performance,"  and  upon  "non-competitive  quotation  without  atf- 
vertising,  by  reason  of  impracticability  to  secure  competition,"  there 
being,  it  was  stated,  "  only  one  dealer  from  whom  the  articles  can  be 
obtained." 

Held^  that  the  certificate  was  not  justified  by  the  facts;  that  when 
the  first  truck  was  reauired  five  separate  proposals  were  obtained 
for  furnishing  it,  whicn  showed  that  there  was  no  lack  of  competi- 
tion; that  it  cannot  be  concluded  by  one  purchasing  for  the  (iovern- 
ment  that  a  particular  maJce  of  a  needed  article  will  bo  purcluiHcd. 
when  other  makers  can  furnish  substantially  the  same  article,  and 
then  from  such  conclusion  adopt  the  further  one  that  it  is  not  i)OHHil)Io 
to  secure  competition;  that  the  requirements  of  Section  5i70i),  ileviHcd 
Statutes,  as  to  advertising,  are  mandatory  except  where  imme<liuto 
delivery  is  urgent;  and  also  that  Section  8744,  ReviHi^d  Statut4*H, 
requiring  all  contracts  of  the  War,  Navy  and  Int<^rior  DepartmentH 
to  oe  reduced  to  writing  and  signed  at  the  end  thereof,  Hhould  have 
beeir complied  with. 

(Comp.  Geo.  E.  Downey,  Jan.  0, 1915.) 


STATE  LAWS:  Inspection  of  horses  belonging  to  the  United  States  at  StAt« 
lines. 

The  Southern  Pacific  Company  nut  in  a  claim  for  vit\u\h\\vmmm\i 
of  $60,40  for  cost  of  inspection  of  horseH  Ixdon^ing  to  the  l/'nit4td 
States  en  route  from  various  p^jints  U)  California  and  Arizona.  It 
was  contended  that  the  State  laws  rerjuired  the  innjM'X'tionH  to  Iw 
made  before  the  admission  of  the  horsi^  into  the  StaU'h;  that  it  waM 
the  duty  of  the  carrier  to  permit  and  pay  for  Huch  ix\h\m'X\i)U  in  order 
to  facilitate  the  prompt  delivery  of  the  Hhipnient  U)  the  vAnmnuvim^ 
and  that  the  law  rerjuiring  such  ini-;pec'tjofi  wan  within  the  \Hi\m^ 
power  of  the  States. 

Held,  that  the  police  power  of  a  State  Ui  Hafeguard  the  liealth  and 
property  of  its  inhabitants  d^jew  not  exUfnd  U9  the  right  of  \nU*rUtnnn 
with  the  instrumentalities  of  the  VttilitrHl  Government;  that  the 
lequirement  of  the  State  lawg  of  eviden^je  of  tfie  iun\Htii.um  of  i\m 
horses  did  not  make  it  the  oirries'H  duty  Up  makit  or  jxfnnit  the  in- 
gpection:  that  the  expenses  were,  therefore,  voluntarily  iwturntMl 
without  benefit  to  the  Ignited  State*i.  and  that  tFie  carrier  ^;^/iiId  mti 
legally  be  reimbursed  from  public  f un^lis. 

(Comp.  Geo.  E.  Downey^  Jan- 14- 1&15.) 
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OPINION  OF  THE  ATTOBNEY  OENEKAL. 

(Digest  prepared  in  tlie  office  of  tlie  Judge  Advocate  General.) 

CONTB.ACTOB.S :  Belief  from  performance  of  contract  because  of  increased 
cost  of  contract  supplies  due  to  Eurox>ean  war. 

A  firm  which  entered  into  a  contract  before  the  outbreak  of  the 
European  war  to  furnish  supplies  to  the  Treasury  Depaitment  peti- 
tioned the  Secretary  of  the  Treasury  for  relief  from  further  per- 
formance of  their  contract  because  of  the  increased  price  of  contract 
supplies  due  to  the  war.  Ileld^  that  the  contractors  were  obligated 
to  perform  the  contract,  if  valid,  if  performance  were  physically 
possible ;  that  the  existing  hardship  gave  them  no  right  to  avoid  the 
obligation ;  that  no  executive  officer  has  power  to  suspend,  rescind  or 
relieve  from  the  obligation  of  a  valid  contract  when  either  would  be 
detrimental  to  the  United  States,  however  burdensome  performance 
might  be — especially  where  the  added  burden  is  not  caused  by  the 
United  States,  and  that  in  such  cases  relief  can  only  be  granted  by 
Congress,  which  body  alone  has  power  to  recognize  a  moral  claim  for 
relief. 

(30  Ops.  Atty.  Gen.,  301.) 


BULLETIN  9. 

Bulletin  1  WAR  DEPARTMENT, 

No.  9.      J  Washington,  March  13 y  1915, 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  February,  1915,  and  of  certain  deci- 
sions of  the  Comptroller  of  the  Treasury,  is  published  for  the  informa- 
tion of  the  service  in  general. 
[2255370  A— A.  G.  O.] 
By  order  of  tue  Secretary  of  War  : 

TASKER  H.  BLISS, 
Brigadier  General^  Acting  Chief  of  Staff. 
Official  : 
H.  P.  McCAIN, 

The  Adjutant  General. 


OPINIONS  OF  THE  JUDGE  ADVOCATE  OENEBAL. 

CONTBACTS:  Change  in  statutory  requirements  as  to  form. 

In  a  decision  of  December  31,  1914  (21  Comp.  Dec,  425),  the 
Comptroller  of  the  Treasury  held  that  under  Section  3744,  Revised 
Statutes,  contracts  generally  for  the  purchase  of  supplies  or  procure- 
ment of  services  for  the  Army  were  required  to  be  reduced  to  writing 
and  signed  by  the  contracting  parties  at  the  end  thereof,  except  as 
to  emergency  purchases,  or  where  the  amount  for  supplies  or  services 
did  not  exceed  $500  and  immediate  performance  was  contemplated. 
The  effect  of  this  decision  is  modified  by  the  following  provision  of 
the  Army  Appropriation  Act,  approved  March  4,  1915  (Pnb.  No. 
292)  : 

^  That  hereafter  whenever  contracts  which  are  not  to  be  performed 
within  sixty  days  are  made  on  behalf  of  the  Government  by  the  Quar- 
termaster General,  or  by  officers  of  the  Quartermaster  Corps  author- 
ized to  make  them,  ana  are  in  excess  of  $500  in  amount,  such  con- 
tracts shall  be  reduced  to  writing  and  signed  by  the  contracting 
parties.  In  all  other  cases  contracts  shall  be  entered  into  under 
such  regulations  as  may  be  prescribed  by  the  Quartermaster  General." 

The  effect  of  this  legislation  is  to  reguire  formal  written  contracts 
in  the  Quartermaster's  Department  only  where  the  agreement  is  not 
to  be  performed  within  60  days  and  the  amount  involved  exceeds 
$500.  Formal  written  contracts  will  not  be  necessary  (a)  where  the 
amount  involved  does  not  exceed  $500,  or  (h)  where,  regardless  of 
the  amount,  performance  is  to  be  completed  within  60  days,  unless 
required  by  regulations  prescribed  by  the  Quartermaster  General. 
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only  proper  contract  for  their  enlistment.  Held  further^  that  under 
the  provisions  of  Section  1112,  Eevised  Statutes,  Indian  scouts  may 
be  discharged  "when  the  necessity  for  their  service  shall  cease,  or 
at  the  discretion  of  the  department  commander,"  since  those  pro- 
visions have  not  been  repealed. 
(6-150.1,  J.  A.  G.,  Feb.  20,  1915.) 


LICENSES:  For  the  erection  of  buildings  on  military  reservations. 

The  proprietor  of  a  restaurant  on  a  military  reservation  applied 
for  insurance  on  the  building  in  which  he  conducted  his  business,  and 
the  question  was  raised  as  to  who  held  title  to  the  building.  Tho 
building  was  erected  in  1909  by  a  restaurant  company,  with  the  per- 
mission of  the  post  commander.  The  restaurant  company  having 
proved  unsatisfactory,  the  post  commander  had  the  value  of  the 
Duilding  appraised  by  a  board  of  officers,  and  it  was  sold  at  the  ap- 
praised valuation,  'the  purchaser  subsequently  made  improvements 
and  additions  thereto,  with  the  tacit  approval  of  the  commanding 
officer. 

Held^  that  the  question  of  title  to  buildings  erected  upon  military 
reservations  under  licenses  depends  in  each  case  upon  the'  intent  of 
the  parties;  that  where  licenses  have  been  reduced  to  writing  the  ques- 
tion of  title  is  not  ordinarily  difficult  to  determine,  the  general  rule 
in  such  cases  being  that  unless  otherwise  provided  therein  the  title 
may  be  assumed  to  oe  in  the  licensee ;  that  in  the  case  of  verbal  licenses 
or  permits,  as  in  the  instant  case,  while  the  controlling  principle  is 
likewise  the  intent  of  the  parties,  such  intent  is  apt  to  be  more  diffi- 
cult to  determine,  and  must  be  gathered  from  the  statements  of  the 
parties  and  the  known  circumstances ;  that  in  the  instant  case  the  fact 
that  the  company  which  erected  the  building  was  permitted  to  sell 
it  indicated  that  it  was  the  intention  of  the  parties  to  the  license  that 
the  title  should  be  in  the  licensee,  and  hence  the  purchaser  acquired 
the  vendor's  title;  such  license,  however,  being  revocable  and  the 
building  subject  to  removal  at  the  pleasure  of  the  executive  authority. 

(80-252,  J.  A.  G.,  Feb.  2,  1915.) 


LINE  OF  DUTY:  Enlisted  man  injured  while  cleaning  pistol. 

An  enlisted  man  on  duty  was  injured  by  the  discharge  of  a  Gov- 
ernment automatic  pistol  which  he  was  cleaning  preparatory  for  in- 
spection. He  had  been  on  patrol  duty  and  returned  about  4.30  p.  m. 
"  He  then  looked  after  his  mount,  went  to  mess  and  returned  to  his 
tent  to  clean  his  arms  for  retreat  inspection.  He  was  fully  under  the 
inipression  that  he  had  unloaded  his  rifle  and  pistol  and  found  his 
rifle  to  be  unloaded^  which  he  cleaned  first.  lie  then  proceeded  to 
clean  his  pistol  and  it  discharged,  injuring  him." 

Ueld,  that  while  the  soldier  was  negligent  in  not  assuring  himself 
that  his  pistol  was  not  loaded  before  he  began  cleaning  it,  under  all 
the  circumstances  it  was  not  regarded  that  his  failure  to  do  so 
amounted  to  culpable  contributory  negligence;  and  that  his  injury 
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&ETIBED  OFFICEBS:  Powers  and  duties  when  assigned  to  recruiting  duty. 

The  question  was  presented  whether  a  retired  officer  of  the  Army 
detailed  to  recruiting  duty  was  authorized  to  administer  oaths  and 
execute  depositions.  Doubt  arose  because  of  the  opinion  of  this 
office  of  November  14,  1914  (Bull.  No.  52,  W.  D.  1914,  p.  4),  holding 
that  a  retired  officer  assigned  to  active  duty  and  detailed  as  acting 
quartermaster  and  directed  to  take  charge  oi  the  property  and  funds 
pertaining  to  the  Quartermaster  Corps  at  a  post,  could  not,  be  ap- 
pointed summary  court  officer  for  the  reason  that  the  law  authorizing 
the  detail  of  retired  officers  on  staff  duty  requires  that  it  shall  not 
involve  "  service  with  troops."  The  Act  of  April  23,  1904  (33  Stat, 
264),  authorizes  the  Secretary  of  War  to  assign  retired  officers  of 
the  Army,  with  their  consent,  "to  active  duty  in  recruiting"  and, 
among  other  duties  mentioned,  to  "staff  duties  not  involving  service 
with  troops." 

Ueld^  that  the  statutory  restriction  that  staff  duty  shall  not  involve 
service  with  troops  does  not  apply  to  recruiting  duty;  that  the  lan- 
guage of  the  statute  "active  duty  in  recruiting"  means  that  a  re- 
tired officer  so  detailed  shall  perform  the  same  duty  as  an  officer  on 
the  active  list  so  assigned,  exercising  the  same  power  over  and  bear- 
ing the  same  relation  to  enlisted  men  at  the  recruiting  station ;  that, 
being  the  only  officer  at  a  recruiting  station^  he  constitutes  the  sum- 
mary court-martial  and  is  competent  to  administer  oaths  and  execute 
depositions  by  virtue  of  the  Act  of  March  2,  1913,  which  provides 
that  "  when  but  one  officer  is  present  with  a  command,  he  shall  be 
the  summary  court-martial  oi  that  command  and  shall  hear  and 
determine  cases  brought  before  him." 

64-219.22,  J.  A.  G.,  Feb.  12,  1915.) 


TBANSFOBTATION:  Excess  shipments  upon  change  of  station. 

An  officer  whose  freight  allowance  upon  change  of  station  was 
5,100  pounds,  in  changing  stations  from  Fort  Riley,  Kans.,  to  Scho- 
field  Barracks,  H.  T.,  shipped  an  automobile  from  San  Francisco 
weighing  2,000  pounds.  At  a  later  date  he  shipped  a  piano  from 
Fort  Riley,  Kans.,  weighing  935  pounds,  and  still  later  household 
goods  weighing  5,042  pounds.  The  total  weight  of  the  shipments 
from  San  Francisco  to  Honolulu  was  7,977  pounds,  and  fi*om  Foi*t 
Riley  to  Honolulu,  5,977  pounds. 

Held^  that  the  officer  was  chargeable  only  for  the  excess  shipments 
as  actually  made,  or  for  2,877  pounds  from  San  Francisco,  and  877 
pounds  from  Fort  Riley,  together  with  the  additional  expense,  if 
any,  incurred  by  the  Government  by  reason  of  the  excess  shipment 
from  San  Francisco. 

(94-233,  J.  A.  G.,  Feb.  2,  1915.) 


DECISIONS  QF  THE  COMPTROLLER  OF  THE  TREASURY. 

(Digests  prepared  in  the  Office  of  the  Judge  Advoc'ote  General.) 

CONTRACTS:  Adjustment  of  mistake  made  in  final  payment. 

In  making  final  payment  to  a  contractor  for  engineer  supplies 
there  was  erroneously  deducted  as  liquidated  damages  for  a  supposed 
delay  of  three  days  in  making  deliveries  the  sum  of  $120.    It  ^^si» 
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of  the  hospital  during  the  contract  period ;  that  it  was  for  the  hospital 
authorities  to  determine  those  needs;  and  that  any  determination 
of  such  needs  which  on  its  face  did  not  appear  to  be  unreasonable 
or  capricious,  or  made  without  due  regard  for  those  interests  of  the 
contractor  which  general  principles  of  law  would  protect  and  safe- 
guard, would  be  accepted  by  the  Comptroller  as  correct  and  binding 
upon  the  contractors;  but  that,  inasmuch  as  it  had  been  ascertained 
upon  inquiry  that  during  the  contract  period  the  hospital  actually 
used  only  about  1,000  barrels  of  flour,  and  since  the  contractors  had 
delivered  1,046  barrels,  they  had  literally  and  in  fact  supplied  all 
reasonable  needs  of  the  hospital  for  the  full  periocl  covered  by  the 
contract,  and  that  they  were  consequently  not  liable  for  the  excess 
cost  of  the  250  barrels  charged  against  them. 
(Comp.  Geo.  E.  Downey,  Feb.  13,  1915.) 


COUBT-MABTIAL  SENTENCE:  Wlien  forfeiture  of  pay  commences  to  run. 

A  soldier  whose  term  of  enlistment  expired  March  10,  1914,  was 
retained  to  await  the  sentence  of  a  general  court-martial,  which  was 
promulgated  in  orders  dated  March  14,  1914,  as  follows: 

"  To  be  confined  at  hard  labor  at  such  place  as  the  reviewing  au- 
thority may  direct  for  six  months,  and  to  forfeit  ten  dollars  per 
month  for  the  same  period." 

The  soldier  was  discharged  the  service  March  20,  1914.  He  had 
pay  due  him  from  January  1,  1914,  and  the  question  was  presented 
whether  on  his  final  statements  his  pay  for  January  and  February 
was  subject  to  a  deduction  of  $10  per  month  under  the  court-martial 
sentence. 

Held,  that  the  proper  construction  of  the  court-martial  sentence 
meant  that  the  execution  of  the  forfeiture  began  with  date  of  con- 
finement, and  that  if  the  soldier  entered  upon  his  term  of  con- 
finement under  the  sentence  on  March  14,  1914,  the  date  of  the 
promulgation  of  the  sentence,  the  forfeiture  of  pay  commenced  on 
that  date  and  ceased  with  his  discharge  on  March  20,  1914,  when  his 
pay  ceased. 

(Comp.  Geo.  E.  Downey,  Dec.  31,  1914,  and  Feb.  6,  1915.) 

Note. — See  G.  O.  No.  70,  W.  D.,  1914,  p.  13,  where  the  authorized 
form  of  sentence  of  forfeiture  (in  connection  with  a  term  of  confine- 
ment) calls  for  the  forfeiture  to  be  "  for  a  like  period."  Under  this 
form  of  sentence,  the  period  of  forfeiture  would  begin,  as  prescribed 
in  paragraph  976,  Army  Regulations,  ^' with  the  period  for  which 
pay  ha^  accrued  since  last  payrnent^^ 


EXCHANGE:  Payment  of  salaries  abroad. 

The  military  attache  at  Peking,  China,  as  acting  quartermaster  for 
the  payment  of  his  own  accounts  during  the  period  from  October  1, 
1912,  to  June  30,  1914,  charged  against  the  United  States  and  paid 
to  himself  the  sum  of  $196.04  as  the  cost  of  exchange.  For  example, 
the  officer  stated  his  pay  account  for  a  particular  month,  including 
all  allowances,  at  $417.50,  which  he  computed  as  equivalent  to  $852.04, 
local  currency,  on  the  basis  of  the  value  of  the  Mexican  dollar  in 
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China,  as  published  by  the  Treasury  Department  for  customs  pur- 
poses, and  thereupon  obtained  from  the  International  Banking  Cor- 
poration at  Peking  that  amount  of  money  in  exchange  for  his  draft 
drawn  on  the  Assistant  Treasurer  at  New  York  for  $446.91 ;  the  dif- 
ference between  the  latter  sum  and  $417.50  being  regarded  as  the 
cost  of  exchange. 

Held^  that  the  officer  was  only  entitled  to  his  pay  as  fixed  by  law 
in  United  States  Currency ;  that  his  check  in  payment  thereof  drawn 
on  funds  to  his  official  credit  should  have  been  for  the  amount  thus 
due,  and  that  any  excess  was  unauthorized ;  that  while  under  certain 
circumstances  exchange  may  be  paid  in  the  transaction  of  the  public 
business  abroad,  there  is  no  authority  for  it  in  the  payment  of  salaries 
which  are  fixed  by  law. 

(Conip.  Geo.  E.  Downey,  Feb.  6,  1915.) 


HEAT  AND  UQHT:  Furnished  family  of  officer  on  temporary  duty. 

An  officer  whose  regular  station  was  Texas  City,  Texas,  was  as- 
signed to  temporary  duty  at  Vera  Cruz,  Mexico,  during  the  months 
of  July,  August,  September,  and  October,  1914.  His  family  ccm- 
tinued  to  occupy  his  quarters  at  Texas  City. 

Ileld^  that  the  officer  was  entitled  to  have  his  heat  and  light  allow- 
ance furnished  to  his  family  at  his  regular  station  provided  he  did 
not  avail  himself  of  such  allowance  elsewhere. 

(Comp.  Geo.  E.  Downey,  Jan.  5,  1915.) 

Note. — The  note  published  on  page  6  of  Bulletin  No.  50,  W.  D., 
1914,  should  have  been  inserted  on  page  11,  following  the  Digest  of 
Coiupt roller's  Decision  of  October  10,  1914. 


BULLETIN  14. 

Bulletin  1  WAR  DEPARTMENT, 

No.  14.   J  Washington,  April  12^  1915. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  March,  1915,  of  certain  decisions  of 
the  Comptroller  of  the  Treasury  and  of  the  courts,  is  published  for 
the  information  of  the  service  in  general. 
[2255370  B— A.  G.  O.] 

Br  ORDER  OF  THE  SECRETARY  OF  WaR  : 

H.  L.  SCOTT, 

Brigadier  Generaly  Chief  of  Staff, 
Official  : 

H.  P.  McCATN, 

The  Adjutant  General, 


OPINIONS  OF  THE  JTTSOE  ADVOCATE  OENEEAL. 
ABM7  OBDEBS:  Not  revocable  after  executed. 

An  officer  of  the  Medical  Reserve  Corps,  after  serving  on  active 
duty  for  more  than  a  year,  was  notified  by  War  Department  order 
that  his  relief  therefrom  would  take  effect  upon  the  arrival  of  a 
successor.  The  officer  at  the  proper  time  complied  with  this  order 
directing  that  he  proceed  to  his  home  and  stand  relieved  from  active 
duty,  but  on  the  same  date  applied  for  a  month's  leave  of  absence 
that  he  had  earned  and  not  taken.  It  was  recommended  in  the 
officer's  behalf  that  the  order  directing  his  relief  from  active  duty 
be  rescinded  in  order  that  he  might  take  advantage  of  the  leave  that 
he  had  earned.  The  Act  of  April  23,  1908  (35  Stat,  68),  creating 
the  Medical  Reserve  Corps,  prescribes  when  officers  of  that  corps  may 
be  called  into  active  service,  and  provides  for  their  relief  from  such 
duty  "  when  their  services  are  no  longer  necessarv." 

neld^  that  the  order  having  been  regular  and  valid  its  effect  was 
to  relieve  the  officer  from  active  duty,  and  that  the  department  had 
no  power  to  revoke  it  so  as  to  restore  the  officer  to  a  duty  status. 

(2-100,  J.  A.  G.,  Mar.  15,  1915.) 


DESEBTION:  Bemoval  of  erroneous  charge  after  separation  of  soldier  from 
the  service. 

A  soldier  while  under  a  charge  of  desertion  was  discharged  from 
the  service  of  the  United  States  on  a  surgeon's  certificate  of  disa- 
bility.   The  Department  Commander  subsequently  issued  an  order 
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KAVIGABLE  WATEBS:  "DajntLgea  to  wharf  resulting  from  dredging  opera- 
tions. 

The  owner  of  a  wharf  on  the  river  front  in  the  City  of  Troy, 
N.  Y.,  alleged  that  as  a  result  of  dredging  operations  carried  on  by 
authority  of  Congress  in  the  river  in  front  6i  his  wharf  the  said 
wharf  was  damaged.  He  claimed  that  the  Government  was  respon- 
sible and  should  restore  the  wharf  to  its  former  condition.  He  did 
not  assert  that  the  damage  was  the  result  of  carelessness  or  negli- 
gence on  the  part  of  those  executing  the  dredging  operations,  but 
contended  that — 

"Where  the  work  contemplates  damage  to  the  propertv  of  in- 
dividuals or  where  the  damage  is  necessarily  incident  to  tne  work, 
though  unintentional,  that  damage  should  be  repaired  or  compensated 
for  as  a  part  of  the  original  plan  and  paid  for  out  of  the  funds  ap- 
propriated for  the  execution  of  that  plan." 

On  behalf  of  the  Government  it  was  shown  that  the  dredging 
operations  were  carried  on  in  conformity  with  the  project  adopted 
by  Congress  for  the  improvement  of  the  river ;  that  the  excavations 
were  confined  to  the  natural  channel;  that  the  contractor  used  all 
reasonable  precautions;  and  that  the  failure  of  the  wharf  was  not 
due  to  carelessness  on  the  part  of  the  contractor  but  to  the  weakness 
of  the  construction  and  the  failure  of  the  owner  to  take  proper  steps 
to  strengthen  it  after  having  been  fully  and  seasonably  aavised  of 
thepossibility  of  damage. 

Seld^  that  as  to  structures  situated  waterward  of  high  water  mark 
on  navigable  waters  as  this  one  was,  the  cases  are  clear  that  they 
are  subject  to  the  consequences  resulting  from  the  exercise  by  Con- 
gress or  the  dominant  right  to  improve  the  navigable  waters,  and 
tnat  the  Government  is  not  liable  for  any  damages  resulting  from  the 
prosecution  of  such  an  improvement  where  such  damages  are  purely 
consequential  as  in  the  instant  case. 

(62-853,  J.  A.  G.,  Mar.  27,  1915.) 


REWARDS:  Not  payable  except  in  pursuance  of  a  previous  offer. 

Four  fishermen  who  foimd  a  drifting  submarine  mine  in  the  ocean 
surf  recovered  it,  and  it  was  later  taken  possession  of  by  the  military 
authorities.  On  the  question  as  to  whether  the  fiishermen  could  be 
paid  a  small  reward, 

Heldj  that  as  no  reward  had  been  offered,  a  payment  as  suggested 
would  be  in  the  nature  of  a  payment  for  voluntary  services  and  un- 
authorized in  the  absence  of  an  express  statute  covering  such  cases. 

Held  further^  that  a  reward  for  services  of  this  character  might 
be  paid  from  the  appropriation  for  contingencies  of  the  Army  in 
any  case  where  the  services  were  performed  m  pursuance  of  an  offer 
of  reward  previously  made. 

(80-015,  J.  A.  G.,  Mar.  18,  1915.) 


TAXATION:  Internal  revenue  stamp  on  soldier's  baggage  at  customhouse. 

The  Internal  Revenue  Act  of  October  22,  1914  (38  Stat.,  762), 
requires  the  payment  of  a  stamp  tax  upon  the  "  entry  of  any  goods, 

93668*— 17 31 
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nection  with  its  military  service,  and  extends  from  the  beginning  of 
the  process  of  securing  men  for  the  military  service  untu  they  are 
returned  after  severance  of  said  connection  to  the  place  where  the 
initial  steps  for  entering  the  service  were  taken. 
(Comp.  Geo.  E.  Downey,  Mar.  24,  1915.) 


DECISIONS  OF  THE  COXTBTS. 

(Digests  prepared  in  the  office  of  the  Judge  Advocate  General.) 

CONTRACTS:  I>ainages  for  breach  and  deduction  from  moneys  due  under 
subsequent  contract. 

A  contractor  for  furnishing  certain  material  for  the  use  of  the 
Panama  Canal  Commission  in  the  construction  of  water  systems  in 
the  Canal  Zone  failed  to  deliver  the  materials  on  contract  time,  the 
last  delivery  being  about  three  months  overdue.  On  account  of  such 
delay,  the  water  systems  were  installed  three  months  later  than  they 
otherwise  would  have  been,  and  in  consequence  suitable  drinking 
water  had  to  be  transported  to  the  cities  involved  in  tank  cars  at  con- 
siderable expense.  Other  expenses  were  also  incurred  on  account  of 
the  delayed  deliveries.  The  contractor,  however,  was  paid  the  full 
amount  of  his  contract  without  deductions,  there  being  no  liquidated 
damage  clause  in  the  agreement.  A  subsequent  contract  was  en- 
tered mto  between  the  same  parties  to  furnish  like  material,  and  was 
duly  performed,  but  in  settlement  the  Canal  Commission  deducted 
the  sum  of  $1,000  as  damages  claimed  to  have  been  sustained  by  the 
United  States  on  account  of  delay  in  the  performance  of  the  first 
contract.  In  an  action  bv  the  contractor  to  recover,  the  Government 
set  up  a  counter  claim  or  $8,182.34  as  additional  damages  alleged  to 
have  been  sustained  under  the  first  contract  due  to  the  delayed  per- 
formance thereof. 

Held^  that  the  payment  of  the  whole  amount  due  under  the  first 
contract  was  a  final  settlement  of  all  matters  connected  with  that 
contract,  and  that  the  settlement  could  not  thereafter  be  questioned 
except  for  fraud  or  mistake  of  fact,  and  there  being  no  evidence  of 
either,  the  counter  claim  could  not  be  sustained,  and  the  claimant  was 
entitled  to  recover  the  $1,000  sued  for. 

{Camden  Iron  Works  v.  United  States^  No.  30307,  Ct.  CI.,  Mar. 
15,  1915.) 


CONTRACTS :  I>efault  of  contractor;  liability  of  surety;  new  contract. 

Under  a  contract  dated  February  23,  1905,  for  the  construction  of 
a  building  for  the  United  States,  the  contractor  engaged  to  furnish 
all  material  and  labor,  and  to  complete  the  buildmg  on  or  before 
September  1,  1905,  furnishing  a  penal  bond  in  the  sum  of  $6,500  for 
the  faithful  performance  of  the  contract.    The  United  States  was 

fiven  the  right  under  the  contract,  in  the  case  of  the  contractor's 
ef ault,  to  complete  the  work  at  the  contractor's  expense,  "  in  which 
event "  the  contractor  and  his  surety  were;,  to  be  further  liable  for  any 
damages  incurred  through  such  default  and  any  and  all  other 
breaches  of  his  contract.    The  contract  required  the  contractor  to  be 
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Held^  that  a  pardon  from  the  President,  to  be  effective,  must  be 
accepted  by  the  person  to  whom  it  is  tendered ;  that  the  tender  of  a 
pardon  from  the  President  does  not  destroy  the  privilege  of  a  wit- 
ness against  self-crimination,  but  he  may  reject  the  pardon  and 
refuse  to  testify  on  the  ground  that  his  t^imony  may  nave  an  in- 
criminating effect. 

{Burdick  v.  United  States^  decided  by  the  U.  S.  Supreme  Ck)urt 
Jan.  25,  1916.) 
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PENALTY  ENVELOPES:  Pumishing  to  contractors  for  shipment  of  con- 
tract supplies. 

An  officer  of  the  Quartermaster  Corps  inquired  whether,  in  the 
purchase  of  small  articles  from  a  contractor  whose  obligation  was 
completed  as  soon  as  the  property  was  ready  for  shipment,  it  would 
be  permissible  to  furnish  the  contractor  with  penalty  envelopes  to  be 
used  in  forwarding  the  supplies  by  parcel  post.  It  was  pomted  out 
that  if  such  shipments  could  be  maae  by  parcel  post  under  jpenalty 
envelopes,  it  would  result  in  a  considerable  saving  to  the  (jovem- 
ment,  it  having  been  the  custom  in  such  cases  to  send  the  contractor  a 
bill  of  lading  covering  the  shipment  at  Government  expense. 

Held,  that  section  3  of  the  Act  of  March  3,  1879  (20  Stat,  362), 
providing  in  part  "  That  any  Department  or  officer  authorized  to  use 
the  penalty  envelopes  may  inclose  them  with  return  address  to  any 
person  or  persons  from  or  throu^  whom  official  information  is  de- 
sired, the  same  to  be  used  only  to  cover  such  information  and  in- 
dorsement relating  thereto,"  is  the  only  instance  of  specific  authority 
for  the  use  of  penalty  envelopes  by  private  persons,  and  that  accord- 
ing to  a  f  amihar  rule  of  construction,  it  is  to  be  taken  as  excluding 
their  similar  use  in  any  other  connection.    See  par.  837,  A.  B.  1913. 

(22-020,  J.  A.  G.,  Apr.  10, 1915.) 


POST  EXCHANGES:  Dividends. 

General  Order  No.  109,  W.  D.,  1911,  prescribes  the  method  of  dis- 
tribution of  net  profits  of  post  exchanges.  When  a  dividend  is  de- 
clared, the  fund  is  required  to  be  distriouted  as  therein  dired;ed,  and 
as  to  Engineers,  it  is  specified :  **  Where  members  belong  to  the  Corps 
of  Engineers,  it  will  be  paid  to  the  En^neer  Band."  Chi  the  question 
whether  a  camp  exchange  at  Texas  City,  Tex.,  consisting  of  a  com- 
pany or  certain  companies  of  Engineers  was  within  the  scope  of  this 
regulation  and  required  to  pay  a  share  of  net  profits  to  tiie  Engineer 
Band  at  Washington  Barracks, 

Held,  that  the  camp  exchange  was  not  a  r^ulation  post  exchange 
but  was  of  an  informal  character  created  to  meet  special  conditions 
where  the  advantages  of  a  regular  post  exchange  were  not  accessible; 
that  as  exchanges  of  this  character  are  not  required  to  comply  with 
the  general  regulations  in  respect  to  their  organization  and  opera- 
tion, it  would  not  be  consistent  to  hold  that  they  are  within  the 
operation  of  the  provision  concerning  the  payment  of  dividends. 

(40-104.5,  J.  A.  G.,  Apr.  19,  1915.) 


TBAHSFEB:  Of  property  no  longer  needed  for  purpose  for  which  it  was 
pnrchased. 

It  was  proposed  to  transfer  to  the  Signal  Corps  in  Alaska  a  team 
of  dogs  bel(Higing  to  the  Bureau  of  Fisheries,  Department  of  Com- 
merce, at  Copi>er  Center,  Alaska,  for  which  the  Bureau  of  Fisheries 
had  no  immediate  use.  On  the  question  whether  the  dogs  could  be 
subsisted  from  the  appropriation  for  ^Regular  Supplies,  Quarter- 
master Corps."  which  in  terms  provides  for  the  suDsistence  of  ani- 
mals ^  of  the  Quartermaster  Corps.^ 
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On  the  questions  as  to  what  is  to  be  considei*ed  as  '^  pay  "  in  such 
cases, 

Held^  that  where  a  court-martial  sentence  directs  the  forfeiture  of 
pay  it  means  the  rate  of  compensation  as  specifically  fixed  by  law 
as  pay  proper,  and  does  not  refer  to  contingent  allowances,  extra 
duty  pay,  and  the  like;  that  the  term  "pay  per  month"  used  in 
Executive  Order  No.  2043  means  the  monthly  rate  of  pay  fixed  by 
law  for  the  grade  in  the  service  of  the  convicted  person,  and  that  a 
forfeiture  of  one  day's  pay,  for  example,  requires  that  one-thirtieth 
of  the  monthly  rate  should  be  withheld.  Held  fwrtJier^  that  where 
the  sentence  of  forfeiture  is  to  apply  to  future  pay.  and  the  rank  of 
the  soldier  is  changed  during  the  continuance  oi  such  forfeiture 
period,  resulting  in  a  change  m  his  rate  of  pay,  there  should  be  a 
corresponding  change  in  the  amoimt  of  the  forfeiture. 

(Comp.  Geo.  E.  Downey,  Apr.  28,  1915.) 


HEAT  AND  LIGHT:  Commutatioxi  thereof  commencingr  July  1,  1915. 

A  provision  contained  in  the  Army  appropriation  act  for  the  fiscal 
year  1916  provides: 

"  For  commutation  of  quarters,  and  of  heat  and  light,  to  commis- 
sioned officers,  acting  dental  surgeons,  veterinarians,  pay  clerks, 
members  of  the  Nurse  Corps,  and  enlisted  men,  $640,000." 

Held^  that  this  provision  is  to  be  read  in  connection  with  the  exist- 
ing legislation  of  March  2,  1907  (34  Stat.,  1167),  providing  that  the 
heat  and  light  dctuaUy  necessary  for  the  authorized  allowance  of 
quarters  for  officers  and  enlisted  men  shall  be  furnished  at  public 
expense,  and  that  commutation  of  these  allowances  should  therefore 
be  in  accordance'with  the  commuted  value  thereof  as  determined  and 
set  forth,  as  to  heat,  in  par.  1036,  A.  R.,  1913,  as  amended  by  C.  A.  R. 
21,  Feb.  19,  1915 ;  and  as  to  light,  as  set  forth  in  the  following  table 
(subject  to  the  changes  indicated  in  Sec.  3,  par.  1057,  A.  R.,  1913, 
as  amended  by  C.  A.  R.  19,  Feb.  10,  1916,  for  stations  in  Alaska,  the 
tropics,  and  the  south  temperate  zone) : 


Rooms. 

April  to 

September, 

inchiRiye, 

value  per 

monto. 

October  to 
March,  in- 
clusive, 
vahiep«r 
montii. 

Rooms. 

April  to 

September, 

inGlusive, 

vahieper 

monui. 

October  to 
ICarch,  in- 
clusive, 
value  per 
monin. 

10 

13.24 
2.88 
2.70 
2.40 
1.98 

S5.16 
4.62 
4.32 
3.84 
3.18 

5 

$1.62 

1.44 

1.28 

.90 

.72 

S2.58 
2.28 
2.04 
1.44 
1.08 

9 

4 

8 

3 

7 

2 

6 

1 

(Comp.  Geo.  E.  Downey,  Apr.  28,  1915.) 

Note. — The  rates  indicated  are  for  the  commutation  of  heat  and 
li^ht  for  the  fiscal  year  1916  for  the  number  of  rooms  actually  occu- 
pied, but  not  exceeding  the  authorized  allowance.  Voucher  forms 
therefor  are  under  consideration  by  Uie  Comptroller  and  will  be 
acted  upon  in  due  course. 


DIGEST  OP   OPINIONS  OP   THE  JUDGE  ADVOCATE  GENERAL.      495 

proceedings  for  the  soldier's  discharge  on  the  ground  that  the  enlist- 
ment was  void  under  Sec.  1117.  Revised  Statutes,  which  provides: 

"  No  person  under  the  age  oi  twenty-one  years  shall  be  enlisted 
or  mustered  into  the  military  service  of  the  United  States  without 
the  written  consent  of  his  parents  or  guardians:  Provided^  that  such 
minor  has  such  parents  or  guardians  entitled  to  his  custody  and 
control." 

After  the  service  of  the  writ  of  habeas  corpus,  but  before  the  hear- 
ing thereon  the  soldier  was  arrested  by  the  military  authorities  for 
fraudulent  enlistment  in  violation  of  tne  62d  Article  of  War.  Sec- 
tion 761,  Kevised  Statutes,  provides  relative  to  habeas  corpus  pro- 
ceedings that — 

"  The  court,  or  justice,  or  judge  shall  proceed  in  a  summary  way 
to  determine  the  facts  of  the  case,  by  hearmg  the  testimony  and  argu- 
ments, and  thereupon  to  dispose  of  the  party  as  laiw  and  jumce 

Held^  that  while  the  parent  or  guardian  who  had  not  consented 
to  the  minor's  enlistment  could  reclaim  the  custody  of  the  minor, 
yet,  in  view  of  Sec.  761,  Revised  Statutes,  it  was  deemed  that  law 
and  justice  did  not  require  that  he  be  taken  from  the  military  authori- 
ties until  he  had  made  amends  to  the  United  States  for  his  offense 
of  fraudulent  enlistment. 

(United  States  ex  rel.  Lcdkund  v.  WiUiford  (C.  C.  A.),  220  Fed., 
291.) 

ABMY  OFFICEBS:  Promotion;  injunctioxi  suit. 

The  act  of  April  1,  1890  (26  Stat.,  502),  requires  that  promotions 
to  every  grade  in  the  Army  below  the  rank  of  brigadier  general 
^  shall,  subject  to  the  examination  hereinafter  providea  for,  be  made 
according  to  seniority  in  the  next  lower  grade."  Plaintiff,  a  senior 
officer  in  the  grade  of  Major,  brought  suit  to  enjoin  the  Secretary 
of  War  "from  taking  any  action  or  steps  of  whatsoever  Kind  in 
violation  of  plaintiff's  right  to  be  nominated  by  the  President  of  the 
United  States  to  the  Senate  thereof  "  to  fill  a  vacancy  in  the  grade 
and  rank  of  Lieutenant  Colonel. 

Held^  that  no  duty  is  imposed  upon  the  Secretary  of  War  in  respect 
of  the  section  of  the  act  in  question,  which  relates  only  to  the  acticm 
of  the  President;  that  the  attempt  to  invoke  judicial  interference 
was  in  fact  an  attempt  to  reach  the  Executive  through  his  representa- 
tive, which  may  not  be  done ;  and  that  there  was,  therefore,  no  Imsis 
for  judicial  action. 

(Bay  V.  Oarriaon^  42  D.  C.  App.,  34.) 
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Eeld^  that  this  provision  does  not  apply  to  civilian  employees  in 
the  government  service,  and  that  it  was,  therefore,  permissible  to 
purchase  from  a  clerk  in  the  Quartermaster  Corps  a  "  proprietary  " 
product  for  cleaning  shoes. 

(76-331.4,  J.  A.  G.,  May  12,  1915.) 


SAIiVAOE:  Bescue  of  drifting  submarine  mine. 

A  submarine  mine  belonging  to  the  United  States  broke  from  its 
moorings  and  was  found  and  rescued  by  fishermen.  On  the  ques- 
tion whether  the  fishermen  were  entitled  to  salvage, 

Held^  that  according  to  the  weight  of  authority,  only  such  property 
as  pertains  to  a  ship  or  its  car^o  is  the  subject  of  salvage,  and  that 
therefore  the  rescuers  of  the  suomarine  mine  could  not  properly  be 
paid  for  their  services  upon  a  claim  for  salvage. 

(5-400,  J.  A.  G.,  May  4, 1915.) 


TBANSPOBT  ST7BGE0NS:  Subsistence  at  public  expense. 

^  An  officer  of  the  Medical  Corps  claimed  reimbursement  for  sub- 
sistence during  a  period  that  he  was  on  duty  as  surgeon  on  an  Army 
Transport,  such  claim  being  based  upon  the  provision  of  Par.  164, 
Transport  Regulations,  for  the  subsistence  of  "contract  surgeons 
(serving  as  transport  surgeons);  the  ship's  officers;  *  *  *  in 
their  respective  messes  without  charge." 

Held^  that  there  is  no  statutory  authority  for  the  provision  in  the 
Transport  Regulations  referred  to  for  the  subsistence  without  charge 
of  contract  surgeons  serving  as  transport  surgeons,  or  of  any  com- 
missioned officer  of  the  Medical  Corps  serving  as  transi)ort  surgeon, 
and  that  therefore  the  officer  was  not  entitlea  to  the  reimbursement 
claimed. 

(94-100,  J.  A.  G.,  May  8, 1915.) 


DECISIONS  OF  THE  COMFTEOLLEE  OF  THE  TBEASTTBT. 
(Digests  prepared  In  the  office  of  the  Judge  Advocate  General.) 

CLAIMS:  Loss  of  vehicle  hired  by  Government  employee. 

An  officer  of  the  Indian  Service^  Department  of  the  Interior,  under 
instructions  to  visit  a  certain  Indian  Reservation  for  inspection  pur- 
poses, hired  a  team  of  two  horses  and  buggy  to  make  the  trip  across 
country.  In  his  return  from  the  reservation,  in  attempting  to  ford  a 
river  after  heavy  rains,  the  team  was  swept  down  stream,  resulting 
in  the  loss  of  the  buggy,  the  horses  being  saved.  There  was  no  ques- 
tion that  the  officer  did  not  exercise  reasonable  care  and  judgment  in 
attempting  to  cross  the  stream.  He  considered  that  the  interests  of 
the  Government  required  that  he  make  the  attempt.  The  owner  of 
the  buggy  put  in  a  claim  against  the  Government  for  $74  damages. 

Held^  that  the  officer  was  in  a  travel  status,  and  was  entitled  to 
reimbursement  of  his  actual  traveling  expenses  under  the  act  of 
March  3,  1875  (18  Stat.,  452),  excepting  subsistence;  that  he  was 
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deemed  necessary  to  pennit  due  notice  being  given  disbursing  officers 
so  as  to  avoid  possible  occasions  for  disallowances. 

(Comp.  Geo.  E.  Downey,  May  19, 1915  (21  Comp.,  811),  as  ampli- 
fied by  decisions  of  June  4  and  June  10, 1915.) 

Note. — ^The  effect  of  the  above  decision  is  to  limit  the  payment  of 
foreign-service  increase  of  pay  to  pay  plus  longevity  or  service  pay, 
including  additional  pay  for  certincate  of  merit,  and  the  50  per  cent 
increase  granted  to  enlisted  men  by  the  Act  of  July  18.  1914,  who 
hold  the  rating  of  "  aviator  mechanician,"  and  to  exclude  from  the 
computation  of  said  increase  all  additional  items  of  pay.  All  deci- 
sions in  conflict  therewith  are  overruled. 


TBANSPOBTATION:  Sliipment  of  horses  on  change  of  station. 

An  officer  on  change  of  station  had  household  goods  and  pro- 
fessional books  aggregating  9,078  pounds,  the  shipment  of  which 
by  the  Government  was  more  advantageous  as  a  minimum  car  load 
of  12,000  pounds  at  $60.  The  officer  also  had  two  horses  for  ship- 
ment at  piiblic  expense  under  Par.  1098,  A.  R.,  1913,  which  could  have 
been  shipped  in  the  car  with  the  other  property  without  additional 
cost  to  the  Government  for  freight  charges,  provided  they  had  been 
shipped  at  the  normal  valuation  of  not  more  than  $100.  Par.  1098^ 
A.  R.,  contained  the  provision — 

^^  That  the  shipment  shall  be  made  at  a  valuation  of  not  to  exceed 
$100  per  animal,  unless  the  owner  pays,  under  the  regulations  of  the 
Quartermaster  Corps,  the  cost  incident  to  increased  valuation." 

The  officer  placed  a  valuation  of  $200  each  on  the  horses,  as  a 
consequence  of  which,  because  of  the  higher  rate  of  classification,  it 
was  necessary  to  ship  them  in  a  separate  car  at  a  cost  of  $75,  but 
upon  the  same  Government  bill  of  lading  with  the  household  goods 
and  books. 

Held^  that  as  the  cost  over  and  above  $60  on  account  of  this 
shipment  was  due  to  the  action  of  the  officer  (owner),  he,  and  not 
the  Government,  should  bear  the  burden  of  it. 

(Comp.  Geo.  E.  Downey,  May  4, 1915.) 
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STATE  LAWS:  Hzpenses  for  inspection  of  horses. 

In  carrying  out  instructions  of  the  Quartermaster  General  of 
January  9, 1912,  in  regard  to  complying  with  State  sanitary  require- 
ments governing  the  admission  of  live  stock,  the  proper  military 
authorities  deemed  it  necessary  in  connection  with  the  shipment  of 
horses  and  mules  from  Vancouver  Barracks,  Wash.,  to  points  in  Cali- 
fornia to  engage  the  services  of  a  veterinarian  at  Vancouver  to  in- 
spect the  animals  and  issue  health  certificates  therefor.  The  Auditor 
for  the  War  Department  disallowed  the  payment  to  the  veterinarian 
under  the  supposed  authority  of  previous  decisions  of  the  Comp- 
troller (21  Comp.  Dec,  450,  and  otners  there  cited),  holding  in  sub- 
stance that  the  instrumentalities  of  the  United  States  employed  in 
its  proper  functions  are  not  subject  to  taxation  by  a  State  and  that 
the  requirement  of  the  State  law  of  the  evidence  of  the  inspection  of 
horses  "  does  not  make  it  the  carrier's  duty  to  make  or  procure  the 
inspection  of  Government  horses  en  route." 

Held^  that  where  the  Government  acquiesces  in  the  requirements 
of  State  laws  in  this  regard  and  makes  its  own  arrangements  for 
inspection,  as  was  done  m  the  instant  case,  the  expense  therefor  is 
properly  payable  from  Army  appropriations,  and  that  the  decisions 
relied  upon  by  the  Auditor  were  not  applicable. 

(Comp.  Geo.  E.  Downey,  June  12, 1915.) 


TBANSPOBTATIOIT:  Land-grrant  deductions  for  civilian  employees. 

In  the  settlement  of  the  accounts  of  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  for  transportation  service,  the  Auditor  for  the 
War  Department  disallowed  $36.58  as  land-grant  deductions  from 
claim  for  the  transportation  of  two  civilian  employees  of  the  Signal 
Corps  from  San  Diego,  Cal.,  to  Washington,  D.  C.  On  appeal  to  the 
Comptroller,  the  company  contended  that — 

"  Civilian  employees  of  this  branch  of  the  Army  are  not  a  part 
of  the  military  forces  of  the  United  States  subject  to  the  orders  of 
the  Secretary  of  War,  and  can  in  no  way  be  classed  as  troops  of  the 
United  States,  under  the  meaning  of  the  land-grant  acts.  Such 
transportation  is  therefore  not  subject  to  land-grant  deduction." 

Held,  that  by  the  Act  of  February  2,  1901  (31  Stat.,  748),  the 
Signal  Corps  became  a  part  of  the  Army;  that  it  has  been  held  for 
more  than  thirty  years  that  the  civilian  employees  of  the  Army  are 
troops  within  the  meaning  of  the  land-grant  acts,  and  that  therefore 
the  deduction  was  properly  made  by  the  Auditor. 

(Comp.  Geo.  E.  Downey,  June  24, 1915.) 


DIGEST  OF   OPINIONS  OF   THE  JUDQE  ADVOCATE  GENEBAL.       513 

station  and  granted  leave  of  absence  before  assignment  to  another, 
who  receives  an  order  of  assignment  before  expiration  of  leave,  is 
entitled  to  mileage  from  the  place  where  he  receives  the  order  to  his 
new  station  " ;  that  while  this  regulation  applies  in  terms  to  officers 
only,  the  principle  should  ffovem  this  case  and  that  therefore  the 
soldier  was  entitled  to  reimbursement  of  his  travel  expenses  in  an 
amount  equal  to  what  it  would  have  cost  the  Government  to  trans- 
port him  from  the  place  where  he  received  the  order  of  March  18, 
1914,  to  his  proper  station. 

(Com'p.  Geo.  E.  Downey,  June  2,  1915.) 

93668'*— 17 33 
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Held^  that  since  the  officers  were  not  detailed  for  the  performance 
of  company  duties  or  sent  in  command  of  detachments  from  their 
companies,  but  for  general  duty  with  the  detachment  as  a  whole  or  as 
a  single  detachment  from  Fort  Hamilton,  which  duty  was  not  inci- 
dent to  nor  flowed  from  their  company  relations,  they  could  not 
properly  be  regarded  as  present  for  duty  with  their  companies  in 
the  sense  of  the  detached  service  law. 

(6-124.22,  J.  A.  G.,  Aug.  26, 1915.) 


ENIjISTMBNT:  Elicribility  of  applicant  with  record  of  commitment  for 
truancy. 

Paragraph  849,  A.  R.,  1913j  forbids  the  enlistment,  among  others, 
of  persons  "  who  have  been  imprisoned  under  sentence  of  a  court 
in  a  reformatory,  jail,  or  penitentiary." 

Held^  that  this  provision  does  not  apply  to  commitments  for 
truancy,  and  that  therefore  an  applicant  who  "was  committed  for 
422  days  to  the  New  York  Parental  School  on  account  of  truancy  " 
was  not  ineligible  for  enlistment  because  of  Said  commitment. 

(34-081,  J.  A.  a,  Aug.  6,  1915.) 


MAIL  MATTEB:  As  to  registration  and  insurance. 

In  view  of  the  ruling  (Bui.  18,  W.  D.,  1915,  page  4)  that  there  was 
no  authority  for  furnishing  stamps  for  parcel  post  insurance,  the 
question  was  presented  whether  the  registration  oi  mail  matter  should 
be  regarded  as  insurance  and  the  issuing  of  stamps  therefor  governed 
by  the  said  ruling. 

Ileld^  that  the  registration  of  mail  matter  is  not  for  the  purpose  of 
providing  ordinary  indemnity  insurance  such  as  is  contemplated  in 
the  case  of  insurance  of  parcel  post  packages,  which  are  carried  and 
treated  as  ordinary  mail,  but  that  the  primary  object  of  registration 
is  to  avail  of  the  special  or  superior  service  designed  to  secure  the  safe 
delivery  of  the  mail  matter  itself,  the  use  of  which  service  is  well 
established  in  all  branches  of  the  Government,  and  that  therefore 
postage  might  properly  be  furnished  for  the  registration  of  mail 
matter  when  necessary  in  the  Army  service. 

(5-240,  J.  A.  G.,  August  12,  1915.) 


OFFICEBS:  Examinations  for  promotion. 

A  first  lieutenant  who  failed  in  a  mental  examination  for  promo- 
tion to  the  grade  of  captain  and  was  suspended  from  further  exam- 
ination for  a  year,  according  to  law,  graduated  from  the  Coast 
Artillery  School  during  the  said  year  of  suspension,  receiving  cer- 
tificates of  proficiency  in  all  subjects.  He  desired  to  know  whetner  he 
would  be  exempt  from  further  examination  in  the  subjects  covered 
by  such  certificates,  and  also  whether  he  would  be  required  to  take 
examination  in  the  subjects  in  which  he  qualified  on  his  previous 
examination. 

Section  3  of  the  act  of  October  1,  1890  (26  Stat.,  562),  provides, 
inter  alia^  that  the  President  will  prescribe  a  system  of  examination 
of  all  officers  of  the  Army  below  the  rank  of  major  to  determiae  tb&vc^ 
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Held^  that  the  United  States  has  a  pai^mount  right  under  the  com- 
merce clause  of  the  Constitution  to  use  the  bed  of  navigable  streams 
for  any  purpose  designed  to  improve  the  navigation  of  the  stream 
without  compensation  to  the  riparian  owners,  and  that  there  was  no 
obligation  to  make  payment  in  this  case. 

(62-120,  J.  A.  a,  Oct.  27,  1915.) 


TOTJItS  OF  DUTY  LAW:  Leaves  of  absence. 

In  reference  to  the  act  of  March  4,  1915,  providing  that  no  officer 
or  enlisted  man  of  the  Army  shall,  except  upon  his  own  request,  be 
required  to  serve  in  a  single  tour  of  duty  for  more  than  two  years  in 
the  Philippine  Islands. 

Held^  that  leaves  of  absence  spent  in  the  Philippine  Islands  by  an 
officer  serving  there  should  not  be  omitted  in  reckoning  the  length 
of  his  tour  of  duty,  but  that  any  time  during  which  he  is  absent  from 
the  islands,  from  whatever  cause,  may  properly  be  excluded. 

(92-400,  J.  A.  G.,  Oct.  4, 1915.) 


TBANSPOBTATIOK':  Gasoline  for  officer's  private  automobile  used  in  Gov- 
ernment service. 

A  first  lieutenant  in  the  Engineer  Corps  who  had  charge  of  a  field 
detachment  operating  in  two  parties  about  five  miles  apart  used  his 
private  automobile  in  the  performance  of  his  official  duties,  instead 
of  a  team  of  mules  which  he  returned  to  the  Quartermaster  Corps. 
He  requested  that  he  be  furnished  gasoline  and  lubricating  oil  for  his 
automobile,  pointing  out  in  support  of  his  request  the  advantages 
accruing  from  the  use  of  his  automobile. 

Beld^  that  there  is  no  authority  of  law  for  furnishing  gasoline  and 
lubricating  oil  for  use  in  a  privately  owned  and  operated  automobile ; 
that  Congress  has  provided  the  means  of  transportation  for  the 
Army  which  can  not  be  varied;  that  the  provision  in  the  current 
Army  appropriation  act  for  the  hire  and  operation  of  vehicles  "re- 
quired for  the  transportation  of  troops  and  supplies  and  for  official, 
military,  and  garrison  purposes,"  Evidently  contemplates  that  ve- 
hicles used  in  the  public  service^  at  public  expense  for  operation,  must 
be  operated  under  the  jurisdiction  of  the  Government  either  as 
owned  or  hired  vehicles.  Held  further^  that  the  hire  of  the  automo- 
bile from  the  officer  in  the  instant  case  would  be  contrary  to  para- 
graph 521,  A.  R. 

(94-012,  J.  A.  G.,  Sept.  10, 1915.) 


TBANSPOBTATIOK:  Officer's  baggage  allowance  on  change  of  station. 

By  an  order  of  January  14,  1915,  an  officer  with  rank  of  captain 
was  directed  to  change  station  from  Washington  Barracks,  D.  C.,  to 
St.  Louis,  Mo.,  effective  March  1, 1915.  On  April  10, 1915,  the  officer 
was  promoted  to  major  with  rank  from  February  28, 1915j  or  one  day 
prior  to  his  leaving  for  St.  Louis  imder  the  orders  mentioned.  His 
household  goods  were  not  shipped  until  August  28,  1915,  and  the 
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Held^  that  the  language  "together  with  transportation  in  kind 
and  subsistence  as  provided  for  by  this  act  in  the  case  of  discharged 
soldiers  "  evidently  was  intended  only  to  identify  the  general  provi- 
sions of  law  applicable,  and  was  not  intended  to  limit  the  privileges 
and  allowances  of  soldiers  receiving  furloughs  to  the  Army  Beserve 
to  transportation  in  kind  and  subsistence,  and  that  they  are  therefore 
entitled  to  receive  two  cents  a  mile  in  lieu  of  transportation  in  kind 
and  subsistence,  in  the  same  manner  as  is  provided  for  in  the  case  of 
enlisted  men  upon  their  discharge  from  the  service. 

(Comp.  W.  W.  Warwick,  Oct.  16,  1916.) 


AVIATION  SEBVICE:  Pay  of  officer  while  on  leave  of  absence. 

The  act  of  July  19,  1914  (38  Stat.^  514),  creating  the  Aviation 
Section  of  the  Signal  Corps  and  providing  lor  the  detail  of  officers 
thereto,  grants  a  "junior  military  aviator"  an  increase  of  60  per 
centum  in  the  pay  of  his  grade  and  length  of  service  under  his  line 
commission  "while  on  duty  reauiring  him  to  participate  regularly 
and  frequently  in  aerial  flights."  The  increase  is  75  per  centum  in 
the  case  of  "  military  aviators." 

Held^  that  the  right  to  the  increased  pay  of  60  per  centum,  or  75 
per  centum,  is  dependent  upon  duty  rather  than  upon  detail  alone, 
and  that  therefore  an  officer  is  not  entitled  to  the  increase  for  time 
during  which  he  is  on  leave  of  absence. 

(Comp.  W.  W.  Warwick,  Sept.  21,  1915.) 


CHECKS:  Issuance  gf  second  ori^rinal,  as  distingrulshed  from  duplicate,  when 
original  is  lost. 

The  question  was  submitted  by  the  Secretary  of  the  Treasury 
whether  it  is  proper  to  permit  a  disbursing  officer  to  issue  a  second 
original  check  when  the  original  check  is  lost,  stolen,  or  destroyed. 

Section  3646,  Revised  Statutes,  as  amended  (35  Stat.,  643)^  pro- 
vides in  substance,  inter  alia^  that  whenever  any  original  check  issued 
by  a  disbursing  officer  has  been  lost,  stolen,  or  destroyed,  the  Secre- 
tary of  the  Treasury  may  authorize  the  disbursing  officer,  after  the 
expiration  of  six  months  and  within  three  years  from  the  date  of 
the  lost  check,  to  issue  a  duplicate  upon  the  execution  of  a  pre- 
scribed indenmity  bond ;  provided,  that  if  the  original  check  was  not 
for  more  than  $50  a  duplicate  may  be  authorized  after  30  days  and 
within  three  years. 

Heldj  that  while  disbursing  officers  are  not  prohibited  by  statute 
from  assuming  the  responsibility  resulting  from  the  issuance  of  a 
second  original  check,  the  propriety  of  so  doing  is  under  the  control 
of  the  accounting  officers  and  not  within  the  discretion  of  a  dis- 
bursing officer,  nor  for  the  regulation  of  the  department  for  which 
he  is  acting.  Held  fv/rther^  that  the  procedure  prescribed  by  the 
statute  should  be  followed,  and  no  second  original  check  should  be 
issued  even  though  the  lost  check  be  one  which  the  disbursing  officer 
has  drawn  in  his  own  favor. 

(Acting  Comp.  Treas.,  Oct.  29,  1915.) 
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undertook  to  carry,  and  there  bein^  no  question  of  negligence  nor 
as  to  accuracy  of  the  weight,  the  discrepancy  in  weight  oeing  en- 
tirely due  to  shrinkage  from  natural  causes,  the  freight  charges, 
should  be  reckoned  upon  the  initial  weight  at  the  point  of  shipment. 
There  was  nothing  to  the  contrary  in  the  contract  of  shipment. 
rComp.  W.  W.  Warwick,  Oct.  11, 1915.) 


TRANSPORTATION:  Excess  baergage  on  change  of  station. 

An  ofBcer  on  change  of  station  had  13,915  poimds  of  household 
goods,  professional  books,  and  a  surrey,  loaded  in  one  car  and  paid 
for  on  a  carload  basis  at  the  rate  of  56  centner  cwt.  In  addition  he 
had  an  automobile  weighing  1,600  pounds  snipped  in  another  car  at 
$2.52  per  cwt.  The  officer's  regulation  allowance,  including  the  pro- 
fessional books,  was  7,690  pounds.  It  was  contended  that  the  proper 
method  of  determining  the  excess  charges  was  to  treat  the  shipment 
as  an  entirety  and  to  proportion  the  aggregate  expense  on  the  basis 
of  weight  for  which  the  Government  and  the  officer  each  was  re- 
sponsible. 

Held^  that  the  officer's  regulation  allowance  being  less  than  a  car- 
load the  cost  required  to  be  paid  by  the  Government  was  the  pro- 
portion of  the  car  load  shipment  of  which  it  formed  a  part,  and 
that  the  excess  consisted  of  6,225  pounds  loaded  in  the  same  car  with 
the  regulation  allowance  and  the  automobile  loaded  in  another  car. 

(Comp.  W.  W.  Warwick,  Oct.  22, 1915.) 


COITET  DECISION. 

(Digest  prepared  in  the  office  of  the  Judge  Advocate  General.) 

HABINE  COBPS:  Jurisdiction  of  naval  court-martial  to  try  marine  for  an 
act  committed  while  he  was  detached  for  service  with  the  Army. 

A  private  of  the  Marine  Corps,  while  his  brigade  was  detached 
for  service  with  the  Army,  committed  an  act  made  an  offense  both 
by  the  rules  and  Articles  of  War  and  by  the  laws  and  regulations  for 
the  government  of  the  Navy.  The  next  day  his  brigade  was  with- 
drawn from  detached  service  with  the  Armj  and  he  was  brought 
before  a  naval  court-martial  for  trial,  was  tried,  convicted,  and  sen- 
tenced for  the  offense  as  a  violation  of  the  laws  and  regulations  of 
the  Navy.  At  the  trial  he  objected  to  the  jurisdiction  of  the  court 
upon  the  ground  that  at  the  time  the  offense  was  charged  to  have 
been  committed  he,  as  a  private  in  a  brigade  of  the  Marine  Corps, 
was  serving  with  the  Army,  and  that  under  section  1621,  Revised 
Statutes,  he  was  not  subject  to  the  laws  and  regulations  of  the  Navy, 
which  objection  was  overruled.    He  sued  out  a  writ  of  habeas  corpus. 

HeldAhsLt  the  accused  was  not  subject  to  the  rules  and  regulations 
of  the  Navy  when  he  committed  the  offense  charged,  and  that  a 
naval  court-martial  was  without  authority  of  law  to  impose  or  en- 
force the  sentence  pronounced. 

(United  States  ex  rel.  Davis  v.  Waller,  225  Fed.,  673.) 


BULLETIN  39. 

Bt7u:^TiNl  WAR  DEPARTMENT, 

No.  39.  J  Washington,  December  7,  1916. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army,  for  the  month  of  November,  1915,  together  with  a  col- 
lection of  notes  on  military  justice  prepared  under  the  direction  of 
the  Jud^e  Advocate  General  of  the  Army,  is  published  for  the 
information  of  the  service  in  general. 
[2255370  J— A.  G.  O.] 

Bt  order  of  the  Secretary  op  War  : 

H.  L.  SCOTT, 
Major  General^  Chief  of  Staff, 
Official: 
H.  P.  McCAIN, 

Ths  Adjutant  General. 


OPINIONS  OF  THE  TTJDOE  ADVOCATE  OENEKAL. 

CrVTLIAN  EMPLOYEES:  Leaves  of  absence  to  attend  military  camps  of 
instruction. 

The  question  was  presented  whether  Government  employees  desir- 
ing to  attend  business  men's  camps  of  military  instruction  might  be 
permitted  to  do  so  on  a  pay  status  without  having  the  time  so  spent 
charged  against  their  regular  annual  leaves.  It  was  pointed  out  that 
Government  employees  belonging  to  the  Organized  Militia  of  the 
District  of  Columbia  enjoy  such  a  privilege  while  on  duty  with  the 
Militia.  By  section  49  or  the  District  of  Columbia  militia  act  of 
1889  (25  Stat.,  779),  it  was  provided  that  officers  and  employees  of 
the  United  States  and  of  the  District  of  Columbia  who  are  members 
of  the  National  Guard  shall  be  entitled  to  leave  of  absence  from 
their  respective  duties,  without  loss  of  pay  or  time,  "  on  all  days  of 
any  parade  or  encampment  ordered  or  authorized  under  the  pro- 
visions of  this  act." 

Held^  that  the  provisions  of  the  act  of  1889  referred  to  apply  only 
to  Government  employees  belonging  to  the  National  Guard  of  the 
District  of  Columbia,  and  that,  there  being  no  similar  statutory  pro- 
vision in  respect  to  other  employees,  any  absence  from  duty  for  the 
purpose  referred  to  would  have  to  be  cnarged  against  their,  annual 
leave  or  without  pay  if  the  annual  leave  be  exhausted. 

(58-400,  J.  A.  G.,  Nov.  20,  1915.) 


DESEBTEBS:  Bestoration  to  duty  as  affecting  forfeiture  of  deposits. 

In  the  case  of  a  deserter  sentenced  to  dishonorable  discharge  and 
to  a  term  of  imprisonment  and  who  received  an  honorable  restora- 
tion to  duty  under  section  1352,  Bevised  Statutes,  the  question  was 
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BULLETIN    1. 

(Bulletin  No.  41  is  the  last  of  the  series  for  1915.) 

Bulletin  1  WAR  DEPARTMENT, 

No.  1.     J.  Washington,  J  armory  11  y  1916. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army,  for  the  month  of  December,  1915,  and  of  certain  deci- 
sions of  the  Comptroller  of  the  Treasury  and  of  courts,  together 
with  a  collection  of  notes  on  military  justice  prepared  under  the 
direction  of  the  Judge  Advocate  General  of  the  Army,  is  published 
for  the  information  of  the  service  in  general. 
[2255370  K— A.  G.  O.] 

By  order  of  the  Secretary  or  War  : 

H.  L.  SCOTT, 
Major  General^  Chief  of  Staff. 
OmciAL : 

H.  P.  McCAIN, 

The  Adjutant  General. 


OPINIONS  OF  THE  JUDGE  ADVOCATE  OENEKAI. 

A  GOBBECTION. 

On  page  8  of  Bulletin  No.  43,  War  Department,  1914,  in  the  case 
reported  under  the  heading  "  Reenlistment:  After  four  years'  service 
and  passing  to  the  reserve,  insert  the  word  "  not "  in  the  third  para- 
grapn,  first  line,  between  the  words  "had"  and  "been."  The  lan- 
guage should  be,  "  Held^  that  a  soldier  who  had  ryot  been  reenlisted," 
etc. 

ENLISTED  MEN:  As  to. making  up  lost  time;  Army  Beserve. 

In  the  case  of  enlisted  men  to  be  furloughed  to  the  Army  Reserve 
who  have  lost  time  from  service  by  reason  of  absence  without  leave 
(Act  of  May  11, 1908j  35  Stat.,  109) ,  or  by  reason  of  the  use  of  intem- 
perate drugs,  alcoholic  liquors,  etc.,  or  confinement  awaiting  trial  re- 
sulting in  conviction  (Act  of  April  27,  1914,  37  Stat.,  590),  the  ques- 
tion was  presented  whether  they  were  required  to  make  up  the  time 
so  lost  beiore  being  furloughed  to  the  Army  Reserve,  or  after. 

Held^  that  it  was  clearly  the  purpose  of  the  acts  mentioned  to 
obtain  from  enlisted  men  the  measure  of  sermce  contemplated  by 
their  enlistment  contracts ;  that  the  Army  Reserve  Act  providing  for 
seven-year  enlistments  requires  a  specified  number  of  years'  service 
and  that  a  soldier  is  not  eligible  for  furlough  to  the  Army  Reserve 
until  he  has  completed  the  full  service  period  of  three  or  four  years, 
as  the  case  may  be,  including  any  time  lost  within  the  meaning  or 
the  above-mentioned  acts. 

(34-052,  J.  A.  G.,  Dec.  13, 1915.) 
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FLEA  OF  QXJILTT:  Duty  of  president  of  court-martial  respecting. 

The  records  of  the  recent  trials  by  general  courts-martiaf  disclose 
that  in  many  cases  the  requirements  ot  paragraph  8,  General  Orders 
No.  70,  War  Department,  1914,  were  not  observed.  In  154  cases  con- 
secutively reviewed  23  of  the  records  showed  the  presidents  of  the 
courts  to  have  failed  in  this  respect.  That  paragraph  requires, 
among  other  things,  that  in  each  case  where  the  accused  enters  a 
plea  of  guilty  the  president  of  the  court  shall  explain  to  him,  first, 
the  meaning  of  such  plea,  and  second,  the  extent  of  the  punishment 
to  which  the  plea  will  subject  him.  Every  commander  exercising 
general  court-martial  jurisdiction  is  expected  to  exact  a  full  compli- 
ance with  these  requirements;  and  in  every  case  where  the  record 
shows  a  failure  by  the  president  of  the  court  in  this  regard  the  re- 
viewing authority  should,  without  delaving  action  on  the  sentence 
therefor,  require  a  written  explanation  by  such  president  to  accom- 
pany the  record  when  it  is  forwarded  to  the  Judge  Advocate  General. 
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hospital  for  treatment.  No  provision  is  made  by  law  for  the  payment 
of  commutation  of  rations  to  civilian  employees,  and  it  is  expressly 
prohibited  by  A.  R.  1229. 

Ileld^  that  as  the  employee  was  entitled  to  rations  mider  his  contract 
of  employment  in  accordance  with  A.  R.  1203,  the  hospital  should 
draw  his  rations  in  kind  and  remit  the  charge  of  40  cents  a  day  pre- 
scribed by  A.  R.  1460. 

(5-242,  J.  A.  G.,  Feb.  26,  1916.) 


CLAIMS:  As  to  compromise  of  Government  claims. 

A  garbage  crematory  was  protected  by  the  contractor  for  one 
year  under  an  indemnity  bond  against  defects  in  material  and  work- 
manship. Within  the  year  the  Grovernment  made  repairs  at  an  ex- 
pense of  $100.  There  was  a  disagreement  whether  the  whole  amount 
was  chargeable  against  the  contractor  and  it  was  proposed  to  com- 
promise the  claim  by  the  payment  to  the  United  States  of  $45,  which 
proposition  was  reported  by  the  local  constructing  quartermaster 
as  a  "  fair  offer." 

lleld^  that  if  the  contractor's  liability  was  $100,  the  War  Depart- 
ment would  have  no  authority  to  compromise  by  accepting  a  smaller 
sum,  since  claims  in  favor  of  the  Government,  other  than  those  aris- 
ing under  the  postal  laws,  can  only  be  compromised  by  the  Secretary 
of  the  Treasury  under  authority  of  Section  3469,  Revised  Statutes. 
(21  Opins.  Atty.  Gen.,  494;  28  Id.,  681). 

Held  further,  that  if  upon  further  consideration  it  be  ascertained 
that  the  cost  of  the  repairs  properly  chargeable  to  the  contractor 
was  $45,  and  not  $100,  it  should  be  so  reported  and  the  case  settled 
on  the  true  basis. 

(7&-742,  J.  A.  G.,  Feb.  10, 1916.) 


COXJBTS-MABTIAL :  Effect  of  sentence  of  dishonorable  discharge  upon 
prior  unserved  enlistment. 

A  deserter  from  the  Army  enlisted  in  the  Marine  Corps.  His 
organization  therein  was  detached  for  service  with  the  Army,  and 
during  such  service  he  was  tried  by  Army  court-martiaj  and  "  dis- 
honorably discharged  the  service  of  the  United  States." 

Held,  that  the  sentence  to  be  "  dishonorably  discharged  the  service 
of  the  United  States  "  was  a  complete  expulsion  of  the  enlisted  man 
from  the  service  of  the  United  States  and  operated  to  terminate  his 
unserved  enlistment  with  the  Army,  although  the  court-martial  knew 
nothing  of  his  desertion. 

(28-130,  J.  A.  G.,  Jan.  13,  1916.) 


l^aHT-HOXXB  LAW:  Not  applicable  to  chauffeurs. 

Held,  that  a  chauffeur  is  not  within  the  purview  of  the  eight-hour 
law  which  applies  to  laborers  and  mechanics. 
(82-223,  J.  A.  G.,  Jan.  22,  1916.) 
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(lays,  Avhen  he  returned  to  the  post  and  received  treatment  by  the  post 
physician.  Accounts  were  submitted  for  the  payment  by  the  Govern- 
ment of  the  hospital  and  physician's  bills.  By  a  provision  contained 
in  tlie  appropriation  item  for  the  medical  care  and  treatment  of 
officers  and  enlisted  men  by  civilian  physicians  or  in  private  hospitals 
it  is  declared  that  "  this  shall  not  apply  to  officers  and  enlisted  men 
who  are  treated  in  private  hospitals  or  by  civilian  physicians  while 
on  fuTloughP 

Ileld^  that  the  accounts  were  not  payable  from  public  funds,  not 
only  because  the  officer  was  in  a  leave  status,  but  also  because  it  was 
not  shown  that  the  necessary  treatment  could  not  have  been  had 
under  the  facilities  of  the  post,  except,  possibly,  the  first  or  emer- 
gencv  treatment. 

(0^227.6,  J.  A.  G.,  Feb.  19, 1916.) 


PAY  AND  ALLOWANCES:  Continuous  service  pay  of  enlisted  men. 

The  question  was  presented  whether  a  soldier  serving  an  enlist- 
ment entered  into  on  or  after  November  1,  1912  (the  date  the  7-year 
enlistment  law  took  effect),  must  serve  over  2  years  or  over  3^  years 
prior  to  a  discharge  for  the  convenience  of  the  Government  in  order 
to  entitle  him,  upon  reenlistment,  to  be  placed  in  a  higher  enlistment 
period  with  reference  to  continuous  service  pay.  The  Act  of  May 
11,  1908  (35  Stat.,  109),  relating  to  continuous  service  pay,  provides 
that  "  any  soldier  who  receives  an  honorable  discharge  for  the  con- 
venience of  the  Government  after  having  served  more  than  half  of 
his  enlistment  shall  be  considered  as  having  served  an  enlistment 
period  within  the  meaning  of  this  act,"  and  the  Act  of  August  24, 
1912  (37  Stat.,  590),  establishing  the  Army  Eeserve  contains  the 
provision  that  "  for  all  enlistments  hereafter  accomplished  under  the 
provisions  of  this  act,  four  years  shall  be  counted  as  an  enlistment 
pjeriod  in  computing  continuous-service  pay." 

Ileld^  that  the  above  mentioned  provisions  of  the.  acts  of  1908 
and  1912  are  in  pari  materia^  the  purpose  being  to  regulate  continu- 
ous service  pay,  and  that  as  the  act  of  1912  declares  that  four  years 
shall  constitute  an  enlistment  period  in  computing  continuous  service 
pay,  the  act  of  1908  operates  with  reference  to  the  said  four-year 
period,  and  hence  a  soldier  enlisted  under  the  act  of  1912  who  receives 
an  honorable  discharge  for  the  convenience  of  the  Government  after 
having  served  more  than  two  years  is  entitled  to  be  credited  with  an 
enlistment  period  for  such  service. 

(28-231,  J.  A.  G.,  Feb.  26,  1916.) 


PENALTY  ENVELOPES:  Use  of,  in  connection  with  the  expenditure  of 
company  fund. 

A  company  commander  used  penalty  envelopes  in  conducting  cor- 
respondence for  the  purchase  from  the  company  fund  of  beer  for 
a  si^ecial  dinner  of  the  company  mess.  The  post-office  authoiities 
questioned  whether  such  use  of  the  penalty  envelope  was  authorized 
ns  rehiting  "exclusively  to  the  business  of  the  Government  of  the 
T'^^nited  States."    (19  Stat.,  319.)    A  company  commander  is  required 
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posed  expenditure,  the  chaplain  went  ahead  and  put  a  motion  picture 
machine  in  operation  and  paid  the  cost  from  his  own  private  funds. 
Upon  his  application  to  the  War  Department  to  be  reimbursed,  it 
was  held  that  reimbursement  could  not  be  authorized  in  view  of  the 
ruling  of  the  Comptroller  of  the  Treasury  that  "  the  expenditure  of 
private  funds  for  supplies  for  the  use  of  the  Government  is  not 
authorized' except  under  stress  of  urgent  and  unforeseen  public 
Decessity."  (16  Comp.,  519.) 
(40-100,  J.  A.  G.,  Jan.  10, 1916.) 


STATE  COnBTS:  Arrest  of  enlisted  man  in  civil  proceeding  for  debt. 

Section  1237,  Revised  Statutes,  provides: 

"  No  enlisted  man  shall,  during  his  term  of  service,  be  arrested  on 
raesne  process,  or  taken  or  charged  in  execution  for  any  debt,  unless 
it  was  contracted  before  his  enlistment,  and  amounted  to  twenty 
dollars  when  first  contracted.'* 

A  writ  for  the  arrest  of  an  enlisted  man  was  issued  by  State  au- 
thorities in  a  civil  proceeding  for  debt  under  the  laws  of  the  State 
relating  to  absconding  debtors,  the  enlisted  man  sought  being  about 
to  leave  the  jurisdiction  under  military  orders. 

Eeld^  that  the  writ  of  arrest,  not  being  in  a  criminal  action  but 
being  an  auxiliary  process  in  a  civil  proceeding,  and  therefore  mense 
process,  and  the  debt  having  been  contracted  after  the  soldier's 
enlistment,  the  arrest  would  be  illegal  in  view  of  section  1237, 
Revised  Statutes,  supra. 

Held  further^  that  in  case  of  a  criminal  prosecution  and  the  issu- 
ance of  a  warrant  of  arrest  of  an  enlisted  man  by  State  authorities, 
it  would  be  the  duty  of  the  commanding  officer,  under  the  59th 
Article  of  War,  to  interpose  no  obstacle  to  the  arrest,  but  on  the 
other  hand  to  assist  the  civil  authorities  in  executing  the  writ. 

(14-233,  J.  A.  a,  Feb.  25, 1916.) 


DECISIONS  OF  THE  COMPTEOLLEK  OF  THE  TBEASVBT. 

(Digests  prepared  In  the  oflSce  of  tlie  Judge  Advocate  General.) 

CLAIMS:  Beimbursexnent  for  expenses. 

Two  vouchers  were  submitted  for  decision  as  to  their  legality. 
The  first  was  for  $15.01  in  favor  of  the  widow  of  a  deceased  officer 
"  for  hauling  his  personal  effects  from  railroad  station  at  Plainfield, 
N.  J.,  to  storage,  per  receipted  bill."  The  second  voucher  was  for 
$3.25  for  "  reimbursement  of  expense  incurred  by  payee,  a  clerk  in  the 
Medical  Corps,  U.  S.  Army,  for  cartage  of  his  household  goods, 
weighing  2343  lbs.,  from  freight  station  to  residence  at  Lyndhurst, 
N.  J.,  upon  change  of  station  pursuant  to  orders." 

Ileldy  that  there  is  no  law,  or  regulation  having  the  force  of  law, 
which  makes  provision  for  the  reimbursement  of  a  person,  as  in  the 
two  cases  submitted,  who  hauls  his  baggage  upon  his  own  responsi- 
bility at  his  own  expense;  that  if  the  hauling  in  question  in  both 
cases  be  a  proper  charge  against  the  United  States,  it  was  an  expense 
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HEAT  AND  LIGHT:  Allowances  under  varying  conditions  to  officer  on 
commutation  status. 

In  the  case  of  an  officer  whose  maximum  allowance  of  quarters  was 
seven  rooms,  decision  was  requested  as  to  the  proper  basis  of  pay- 
ment of  commutation  of  heat  and  light  under  the  following  condi- 
tion :  At  Washington,  D.  C,  on  duty  October  1-10,  1915,  he  occupied 
private  quarters  consisting  of  11  rooms,  and  October  11-15,  1915,  he 
occupied  private  quarters  consisting  of  7  rooms.  On  October  15, 
1915,  he  took  station  at  the  Medical  Supply  Depot,  New  York  City, 
and  occupied  two  private  rooms  until  November  30,  1915,  his  family 
having  continued  to  occupy  private  quarters  consisting  of  seven 
rooms  in  Washington.  On  November  30,  1915,  he  left  his  station  on 
leave  of  absence  for  two  months,  and  during  the  month  of  December, 
while  on  leave  of  absence,  he  occupied  quarters  consisting  of  seven 
rooms  in  Washington,  D.  C. 

lleld^  that  the  officer's  maximum  allowance  of  quarters  being  seven 
rooms  and  he  having  occupied  that  many  or  more  October  1-14,  he 
was  entitled  to  commutation  of  heat  and  light  for  seven  rooms  for 
the  said  period;  that  from  October  15  to  November  30,  having  occu- 
pied only  two  rooms  as  quarters  in  New  York,  he  was  entitled  to  com- 
mutation of  heat  and  li'ght  for  only  two  rooms  for  said  period;  that 
he  was  entitled  to  no  commutation  for  heat  and  light  for  the  month 
of  December,  1915,  for  the  reason  that  no  quarters  were  occupied  by 
himself  or  his  family  at  his  official  station  during  said  period,  and 
that  there  is  no  authority  of  law  for  furnishing  heat  and  light  for 
quarters  occupied  by  an  officers  family  at  any  place  other  than  his 
official  station. 

(Comp.  W.  W.  Warwick,  Jan.  31,  1916.) 


PUBLIC  PBOPEBTY:  When  shipping  officer  is  responsible  for  loss. 

A  surveying  officer  designated  to  ascertain  responsibility  for  the 
loss  of  a  box  of  hats  which  was  loaded  with  other  pi'operty  in  a  box  car 
for  shipment  from  Camp  Stotsenburg  to  Manila,  P.  I.,  found  and 
reported  that  the  hats  were  stolen  sometime  after  they  were  loaded 
into  the  car  and  before  the  car  was  sealed,  and  it  was  recommended 
that  the  railroad  company  be  charged  with  the  value  of  the  hats. 

Held,  that  as  the  car  was  loaded  bv  the  Government  and  had  not 
been  accepted  and  sealed  by  the  railroad  company,  the  shipping 
officer  was  responsible  for  the  loss;  that  as  the  car  was  shipped  sealed, 
it  was  his  duty  to  protect  the  car  until  accepted  and  sealed  by  the 
railroad  company. 

(Comp.  W.  W.  Warwick,  Feb.  2,  1916.) 


PUBCHASE  OF  SUPPLIES:  Bequirements  as  to  advertising  in  purchasing 
motor  trucks. 

A  certain  quartermaster  having  been  authorized  to  purchase  two 
light  delivery  trucks  at  a  cost  not  to  exceed  $1290  each,  did  not 
advertise  for  proposals,  but  "after  obtaining  prices,  specifications, 
and  personally  examining  into  the  merits,  hill-climbing  ability,  and 
cost  of  maintenance  and  operation  he  decided  that  the truck 
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the  written  order  of  a  commanding  officer,  when  such  detail  is  for  ten 
or  more  days." 

Held,  that  while  section  1235,  Revised  Statutes,  was  not  intended 
to  preclude  a  recovery  of  extra  duty  pay  due  where  there  had  been  a 
detail  to  extra  duty  by  competent  authority,  although  not  in  writ- 
ing, and  when  extra  duty  entitling  the  enlisted  man  to  extra  pay 
under  the  statute  had  been  actually  performed,  it  was  evident  tliat 
the  services  for  which  the  claimant  sought  extra  compensation  was 
not  extra  duty  within  the  statute,  inasmuch  as  he  was  on  regular 
duty  pertaining  to  the  hospital  service,  w^hich  he  as  a  member  of 
the  Hospital  Corps  was  bound  to  perform  without  extra  pay  in  ac- 
cordance with  the  Act  of  July  13,  1892  (27  Stat,  120),  which  pro- 
vided, in  substance,  that  all  necessary  hospital  services  shall  be  per- 
formed by  the  members  of  the  Hospital  Corps. 

{United  States  v.  Ross^  decided  bv  the  Supreme  Court,  Jan.  10, 
1910.) 

In  United  States  v.  Lincoln  C,  Andrews  (decided  Feb.  21,  1916), 
the  Supreme  Court  of  the  United  States  affirmed  the  judgment  of  the 
Court  of  Claims  allowing  an  officer  of  the  Army  half  pay  for  time 
during  a  certain  leave  of  absence  granted  in  excess  of  the  statutory 
allowance  prescribed  by  Revised  Statutes  1265,  the  War  Department 
having  granted  the  leave  with  half  pay  for  a  definite  period  and 
afterwards  notified  the  officer  that  while  his  leave  of  absence  was  not 
revoked  his  absence  thenceforth  would  be  without  pay. 

The  court  held  that  tjie  pay  of  an  officer  of  the  Army  is  a  statu- 
tory incident  of  the  office ;  that  the  statute  prescribes  the  pay  of  an 
officer  while  on  leave,  and  that  it  is  beyond  the  power  of  the  ex- 
ecutive authority  to  grant  a  leave  of  absence  on  condition  that  the 
pay  shall  be  other  than  what  the  statute  prescribes;  and  further  that 
the  acceptance  of  a  leave  assumed  to  have  been  granted  upon  such 
condition  does  not  constitute  a  legal  waiver  or  estoppel. 

In  Butler  v.  Sheriff  of  Columbia  County^  Florida  (decided  Feb. 
21,  1916),  the  Supreme  Court  of  the  United  States  renewed  the 
legality  of  a  statute  of  the  State  of  Florida,  which  is  similar  to  that 
of  the  majority  of  the  States  of  the  Union,  requiring  citizens  to 
work  on  the  public  roads.  It  was  contended  that  the  statute  im- 
posed invohmtary  servitude  in  violation  of  the  13th  Amendment, 
and  that  its  enforcement  would  deprive  persons  of  their  liberty  and 
property  without  due  process  of  law  contrary  to  the  14th  Amendment. 

The  court  held  that  from  Colonial  days  to  the  present  time  con- 
scripted labor  has  been  much  relied  on  for  the  construction  and 
maintenance  of  roads,  the  system  having  been  introduced  from 
England;  that  the  13th  Amendment  was  adopted  with  reference  to 
conditions  existing  since  the  foundation  of  the  Government,  and  it 
introduced  no  novel  doctrine  with  respect  to  services  always  treated 
as  exceptional  and  "  certainly  was  not  intended  to  interdict  enforce- 
ment of  those  duties  which  individuals  owe  to  the  State,  such  as 
service  in  the  army,  militia,  on  the  jury,  etc.'?  The  court  further 
held  that  there  was  no  merit  in  the  claim  that  a  man's  labor  is  prop- 
erty the  taking  of  which  without  compensation  by  the  State  for  the 
building  and  maintenance  of  public  roads  violates  the  due-process 
clause  of  the  14th  Amendment. 


•--r^n 
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DETACHED  SEBVICE:  Officer  performing^  staff  ride  exercises. 

An  officer  who  in  the  performance  of  staff  ride  exercises  was 
accompanied  by  troops  requested  that  he  be  credited  with  duty  with 
troops  for  the  period  so  engaged,  under  the  act  of  April  27,  1914 
(38  Stat.,  357),  which  provides: 

"  Temporary  duty  of  any  kind  hereafter  performed  with  United 
States  troops  in  the  field  for  a  period  or  periods  the  aggregate  of 
which  shall  not  exceed  sixty  days  in  any  one  calendar  year  *  *  ♦ 
shall  *  *  *  be  counted  as  actual  presence  for  duty  with  such 
(troop,  company,  etc.)  organization  or  command." 

Ueld^  that,  as  it  is  not  essential  to  a  staff  ride  that  there  be  any 
troops  present  and  that  the  presence  of  a  small  body  of  troops  does 
not  alt€r  the  character  of  the  exercises,  the  officer  was  not  entitled  to 
credit  for  service  with  troops  as  requested. 

(6-124.4,  J.  A.  a,  April  13,  1916.) 


ENLISTED  MEN:  Promotion  to  grade  of  second  lieutenant. 

In  the  Act  of  July  30,  1892  (27  Stat.,  336),  providing  for  a  com- 
petitive system  of  examination  of  enlisted  men  for  commission  as 
second  lieutenants,  one  of  the  requirements  of  candidates  is  that  they 
must  have  served  honorably  not  less  than  two  years  in  the  Army. 
The  Act  of  March  3,  1911  (36  Stat,  1045),  prescribes  that  the  order 
of  appointments  to  fill  vacancies  in  the  grade  of  second  lieutenant 
shall  be,  (1)  cadets  graduated  from  the  United  States  Military 
Academy,  (2)  enlisted  men  whose  fitness  has  been  determined  by 
competitive  examination,  and  (3)  candidates  from  civil  life. 

Ileld^  in  the  case  of  an  enlisted  man  who  had  not  served  two  years 
in  the  Army,  that  he  was  not  eligible  for  examination  and  appoint- 
ment as  of  the  enlisted  men  class,  but  that  he  was  eligible  for  exam- 
ination for  appointment  as  of  the  civilian  class,  the  term  "  candidate 
from  civil  lire,"  etc.,  in  the  Act  of  1911  eyidently  being  intended  to 
impose  no  other  restriction  than  that  of  age  limits,  as  it  would  be 
unreasonable  to  deny  a  man  the  right  of  appointment  as  a  second 
lieutenant  on  accoimt  of  his  having  had  service  in  the  Army  as  an 
enlisted  man. 

(64-213,  J.  A.  G.,  April  18,  1916.) 


FAY  AND  ALLOWANCES:  Officer  in  arrest  and  confinement;  deduction  of 
pay. 

An  officer  was  aajuagea  in  contempt  or  court  in  connection  with 
divorce  proceedings  and  confined  in  jail  for  several  days  until  he 
had  agreed  to  obey  the  decree  of  the  court. 

Heli^  that  the  officer  was  not  entitled  to  pay  for  the  time  he  was 
absent  in  confinement,  as  the  case  came  within  the  sense  of  the  pro- 
hibition of  paragraph  1371,  A.  R. 

(74-111.4,  J.  A.  a,  April  15,  1916.) 


PBIVATE  PBOPEBTY:   Civilian  clothing  lost  by  enlisted  men. 

A  chest  containing  the  personal  effects  of  an  enlisted  man  was 
broken  open  while  being  transported,  incident  to  the  service,  on  a 
U.  S.  transport  in  charge  of  the  Quartermaster  Corps.     Several 
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Held,,  that  the  provision  in  the  act  of  March  4,  1915  (38  Stat., 
1069),  "  for  commutation  of  quarters,  and  of  heat  and  light,  to  com- 
missioned officers,  *  *  *  "  contemplates  the  payment  of  commu- 
tation of  heat  to  officers  only  where  it  is  impracticable  to  furnish 
them  fuel  in  kind,  and  that  if  the  Government  can  and  does  fur- 
nish fuel  in  kind  to  an  officer,  whether  occupying  public  quarters  or 
qua  lie  rs  other  than  public,  he  is  entitled  to  no  commutation  for  heat 
and  should  be  charged  for  only  the  fuel  supplied  him  in  excess  of  his 
authorized  allowance  for  the  quarters  occupied. 

(Comp.  W.  W.  Warwick,  March  9,  1916.) 


PAY  AND  AIiIX)WANCES:  Liability  of  soldier's  deposits  for  indebtedness 
to  United  States  and  to  post  exchange. 

A  soldier  who  was  discharged  for  fraudulent  enlistment  owed 
$1.50  to  a  quartermaster  laundry  and  $3  to  a  post  exchange,  and  the 
question  was  submitted  whether  these  debts  were  properly  chargeable 
against  pay  and  clothing  credits  and,  if  not,  whether  they  were  a 
proper  charge  against  a  deposit  of  $10  made  by  the  soldier  as  shown 
by  his  deposit  book. 

Hel(L  that  the  repudiation  of  the  soldier's  contract  for  fraud 
placed  nim  in  the  position  of  having  legally  earned  no  pay  or  allow- 
ances, and  having  earned  none  there  were  none  unpaid  with  which 
to  pay  his  indebtedness  to  the  laundry  and  post  exchange,  except 
that  the  laundry  service  having  been  performed  by  the  government  at 
public  expense  should  be  regarded  as  an  advance  or  pay  and  the 
appropriation  for  the  laundry  should  be  reimbursed  from  the  appro- 
priation for  the  pay  of  the  Armv. 

Held  further^  that  the  post  exchange  could  not  be  reimbursed  under 
the  same  principle  nor  could  such  indebtedness  be  satisfied  from  the 
soldier's  deposits  for  the  following  reasons;  viz:  Section  1305,  Ee- 
vised  Statutes,  as  amended  (34  Stat.,  246)  declares  that  soldiers'  de- 
posits shall  be  exempt  from  liability  for  their  debts.  This  exemption 
has  been  held  not  to  apply  to  any  indebtedness  to  the  United  States 
(16  Comp.  Dec,  566),  but  an  indebtedness  to  a  post  exchange  is  not 
an  indebtedness  to  the  United  States  and  the  Government  assumes  no 
liability  therefor  further  than  to  use  a  part  of  the  soldier's  pay,  if 
there  be  any,  to  protect  the  exchange.  Therefore,  the  inhibition  in 
section  1305,  R.  S.,  that  deposits  shall  be  exempt  from  liability  for 
the  soldier's  debts  applies  to  any  indebtedness  which  is  not  an  in- 
debtedness to  the  United  States,  and  as  a  post  exchange,  in  the  pur- 
view of  this  statute,  is  on  the  same  footing  as  an  individual,  the  sol- 
dier's deposits  and  interest  were  payable  to  him  without  diminution 
on  account  of  such  indebtedness. 

(Comp.  W.  W.  .Warwick,  April  20,  1916.) 

Note. — Paragraph  1368,  A.  R.,  will  be  amended  so  as  to  conform 
with  the  above  ruling. 

TBANSPOBTATION:  Excess  baggage  on  change  of  station. 

In  the  shipment  of  an  officers  baggage  on  change  of  station  an  auto- 
mobile was  loaded  in  the  car  with  household  goods  and  professional 
books.  The  excess  weight  of  the  officer's  baggage  allowance  consisted 
of  1,370  pounds  of  household  goods  and  the  automobile  weighing  2^000 
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OPINIONS  OF  THE  JTTDOE  ADVOCATE  OENERAL. 

June  5,  1916. 
MEMOBANDUM  for  The  Adjutant  General. 

Subject:  Construction  of  certain  provisions  of  the  national  defense 
act  approved  June  3,  1916. 

Upon  tiie  questions  submitted  by  you  in  your  memorandum  of 
the  ii4th  ultimo,  I  heretofore,  as  you  mow,  came  to  certain  tentative 
conclusions  with  which  I  acquainted  you.  In  the  light  of  your  re- 
cent supplemental  memorandum  concerning  these  tentative  conclu- 
sions, which  I  Tiave  considered  with  ^reat  care,  I  am  now  prepared 
to  make  official  response  to  your  inquiries,  for  the  purpose  of  setting 
them  out  in  the  language  in  which  they  are  expressed  and  consider- 
ing them  in  the  order  submitted : 

FIRST. 

^^Details  in  staff  departments. — The  present  law  provides  that  an 
officer  detailed  in  The  Adjutant  General's  Department  with  the 
grade  of  major,  on  promotion  to  the  ffrade  of  lieutenant  colonel, 
may  be  redetailed  in  the  department  without  regard  to  the  detached- 
service  law  for  other  periods  of  four  years.  Does  the  language  of 
this  act,  providing  that  when  an  officer  is  so  promoted  '  he  may  be 
permittea  to  serve  out  the  period  of  his  detail,'  repeal  the  present 
provisions  of  law  ?  " 

It  is  my  opinion  that  the  provision  of  the  bill  to  which  you  refer 
relates  not  to  the  detached-service  law,  but  solely  to  the  provisions 
of  law  fixing  the  number  of  officers  of  the  grade  to  which  the  detailed 
officer  is  promoted  in  the  staff  corps  in  which  he.  is  serving,  and 
serves  to  increase  temporarily  that  number  so  as  to  permit  of  his 
retention  if  desirable. 

esees**— 17 — 36  56i 
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merits  are  in  no  respect  to  be  governed  by  seniority  among  the  four 
eligibles,  and  that  any  one  of  them  may  be  appointed  to  any  one  of 
the  field  offices  without  regard  to  his  rank  as  to  the  other  three. 

In  this  connection  I  may  also  say  that  in  the  abs^ice  of  a  more 
specific  inquiry  I  do  not  now  consider,  as  I  do  not  perceive  the  rele- 
vant effect  of,  the  last  proviso,  to  which  my  attention  was  invited. 

THIRD. 

"  Examination  of  field  officers. — In  section  24  it  is  provided  '  that 
the  provisions  of  existing  law  requiring  examinations  to  determine 
fitness  for  promotion  of  officer  of  the  Army  are  hereby  extended  to 
include  promotion  to  all  grades  below  that  of  brigadier  general.'  It 
is  further  provided  '  that  all  vacancies  created  or  caused  by  the  fore- 
going provisions  of  this  section  in  grades  above  that  of  second  lieu- 
tenant shall  be  filled  by  promotion  according  to  law  existing  on  and 
before  the  date  of  approval  of  this  act,  and  subject  to  the  examina- 
tions prescribed  by  existing  law.'  These  two  paragraphs  of  the  bill 
are  in  conflict.  To  show  the  practical  effect  of  these  pro\'isions,  the 
number  of  lieutenant  colonels  of  Infantry,  for  example,  promoted 
to  the  grade  of  colonel  due  to  the  detached  list  is  ten.  The  number 
of  promotions  from  lieutenant  colonel  to  colonel,  due  to  the  increase 
in  the  Infantry  arm,  on  July  1,  1916,  by  seven  regiments,  is  seven. 
The  literal  interpretation  of  the  two  provisions  of  the  act  would 
apparently  require  ten  lieutenant  colonels  of  Infantry  to  be  pro- 
moted as  now  provided  by  law  without  examinations  and  eleven  to 
be  promoted  w  ith  examination." 

The  difference  of  language  is  too  manifest  to  be  disregarded  or 
composed.  There  is  no  conflict  between  a  rule  which  requires  an 
examination  in  one  case  and  not  in  the  other.  It  is  a  matter  of  dif- 
ference, not  conflict.  Therefore  there  is  no  room  for  interpretation. 
Where  legislative  language  is  so  plain,  we  do  not  have  to  seek  the 
legislative  reasons  for  the  different  rules,  though  the  suggestion  does 
come  that  Congress  conceived  that  the  detached  service  list  should  be 
organized  first  and  desired  to  avoid  the  delay  due  to  the  examina- 
tions; and  perhaps  also  that,  inasmuch  as  senior  officers  for  the  most 
part  will  be  promoted  to  the  grades  of  lieutenant  colonel  and  colonel 
on  that  list,  a  presumption  of  demonstrated  competency  was  made  in 
their  favor.  Upon  the  other  side  it  may  have  been  presumed  that 
there  would  be  of  necessity  some  delay  in  establishing  the  new  or- 
ganization, affording,  without  pi-ejudicing  the  service  thereby,  an 
opportunity  for  examination  for  the  vacancies  due  to  the  increments. 

Such  was  my  tentative  view,  and  upon  a  careful  reconsideration 
I  am  not  convmced  of  any  error  therein,  notwithstanding  the  rea- 
sons advanced  in  your  supplemental  memorandum  for  a  contrary 
conclusion.    You  sav  that — 

"  The  act  specifically  provides  for  the  promotions  incident  to  the 
detached  list  and  those  due  to  the  first  increment  in  organizations  of 
the  Army  to  become  effective  at  the  same  time,  Jirly  1,  1916;  and 
this  office  can  not  agree  with  the  suggestion  that  Congress  conceived 
that  the  detached  service  list  should  be  organized  first.  It  is  sug- 
gested that  that  portion  of  the  presumption  be  omitted  from  the  dis- 
cussion, leaving  it  to  the  Secretary  of  War  to  determine  adminis- 
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have,  therefore,  the  qualifications  prescribed  by  existing  law  for  en- 
listed men.  See  act  of  July  30,  1892  (27  Stat.,  336).  It  would  fol- 
low, then,  that  only  those  officers  of  the  scouts  who  are  citizens  of 
the  United  States  or  have  declared  their  intention  to  become  such 
and  who  possess  the  other  prescribed  qualifications  are  eligible  to 
this  class. 

I  first  thought  that  inasmuch  as  the  substantive  part  of  the  provi- 
sion used  the  term  "enlisted  men,  including  officers  of  the  Philippine 
Scouts,"  and  the  proviso  used  simply  the  term  "  enlisted  men,"  omit- 
ting the  words  "including  Philippine  Scouts,"  Congress  thus  indi- 
cated a  distinction  between  the  two  as  to  eligibility  based  upon  serv- 
ice.   But  you  very  properly  say : 

"  It  seems  that  if  the  officers  of  the  scouts  are  to  have  the  qualifica- 
tions prescribed  by  law  for  enlisted  men,  they  should  have  the  same 
length  of  service  among  other  qualifications." 

Upon  further  consideration,  I  think  that  is  the  result  to  be  reached 
upon  fair  construction,  notwithstanding  the  difficulty  of  the  language 
.indicated.  Certainly  the  provisions  establishing  eligibility  ought  to 
be  liberally  construed  in  behalf  of  the  beneficiaries.  Furthermore,  it 
could  well  be  maintained  that  inasmuch  as  the  substantive  part  of  the 
provision  established  an  order  consisting  of  both  enlisted  men  and 
officers  of  scouts — the  word  "including"  being  used  thus  cumula- 
tively— the  proviso  has  reference  to  all  included  within  the  order, 
and  that  its  sole  purpose  was  to  change  the  rule  from  the  present  two 
years'  to  one  year's  service  without  discriminating  as  between  the 
classes  constituting  the  order. 

FIFTH. 

^^  Transfer  of  officers  {sec.  25), — The  bill  provides  for  the  promo- 
tion or  transfer  without  promotion  of  officers  of  one  branch  of  the 
line  of  the  Army  to  another  below  the  grade  of  lieutenant  colonel, 
subject  to  certain  examinations.  Do  officers  so  transferred  take  their 
place  in  the  lineal  list  of  the  arm  to  which  transferred  according  to 
relative  rank  existing  at  the  time  of  transfer? " 

In  my  judgment  the  officers  transferred  in  accordance  with  the  pro- 
vision should  take  their  place  in  the  lineal  list  of  the  arm  to  wnich 
transferred  according  to  their  relative  rank  at  the  time  of  the  trans- 
fer. I  reach  this  conclusion  principally  for  the  reason  that  it  is  ex- 
pressly declared  that  the  transfers  provided  by  this  section  are  "  for 
the  purpose  of  lessening  as  much  as  possible  inequalities  of  promo- 
tion due  to  the  increase  in  the  number  of  officers  of  the  line  of  the 
Army  under  the  provisions  of  this  act " ;  that  is  to  say,  that  in  mak- 
ing these  transfers  the  inequalities  of  promotion  that  are  not  brought 
about  by  the  increases  due  to  this  act  should  not  be  admitted  to  con- 
sideration. On  principle,  and  having  in  view  the  restricted  purpose 
of  the  transfers  here  authorized,  I  can  see  no  reason  why  the  officers 
transferred  for  this  purpose  should  have  their  relative  rank  dis- 
turbed; indeed,  I  do  not  see  how  their  relative  rank  could  be  dis- 
turbed except  upon  considerations  based  upon  inequalities  due  to 
increases  not  caused  by  this  act.  However,  for  the  present,  I  can  look 
at  the  question  only  as  it  is  presented ;  that  is,  in  its  large  and  indefi- 
nite outlines;  and  it  may  well  be  that  administrative  and  other 
proper  considerations  may  arise  to  suggest,  if  not  require,  modifica- 
tion of  this  general  view. 
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carrying  the  minor  fractions  forward  for  future  adjustment.  I  can 
not  conceive  of  the  slightest  reason  why  in  the  example  cited  such 
regard  should  not  be  had  for  the  major  fraction  so  that,  applying 
the  rule,  the  bureau  mentioned  would  be  entitled  to  the  increase  of 
one  colonel  upon  the  third  increment.  Additional  support  for  this 
view  is  to  be  gathered  out  of  the  act,  wherein  it  requires  that  the 
increments  shall  be  one-fifth  of  the  total. 

E.  II.  Crowder, 
(04-22 1.4.)  Judge  Advocate  General. 


June  19,  1916. 

MEMOBANBUM  for  the  Chief  of  the  War  Collegre  Division  of  the  General 
Staff. 

Subject:  Interpretation  of  section  111  of  the  national  defense  act  of 
June  3,  1916. 

1.  Your  memorandum  of  June  17  requests  an  opinion  on  certain 
questions  which  will  be  hereinafter  stated  in  connection  with  the  an- 
swers thereto. 

2.  Question  1 : 

'*  Will  the  National  Guard  when  drafted  into  the  Federal  service, 
as  provided  in  sec.  Ill,  act  approved  June  3,  1916,  be  available  for 
an  otfensive  campaign  in  Mexico?  " 

Section  111  of  the  national  defense  act  provides: 

"  AVhen  Congress  shall  have  authorized  the  use  of  the  armed  land 
forces  of  the  United  States,  for  any  purpose  requiring  the  use  of 
troops  in  excess  of  those  of  the  Regular  Army,  the  President  may, 
under  such  regulations,  including  such  physical  examination,  as  he 
may  prescribe^  draft  into  the  military  ser^me  of  the  United  States^ 
to  serve  therem  for  the  period  of  the  war  unless  sooner  discharged, 
any  or  all  members  of  the  National  Guard  and  of  the  National  Guard 
Reserve.  All  persons  so  drafted  shall,  from  the  date  of  their  draft, 
htand  discharged  from  the  militia^  and  shall  from  said  date  be  sub- 
ject to  such  laws  and  regulations  for  the  government  of  the  Army 
of  the  United  States  as  may  be  applicable  to  members  of  the  Volun- 
teer Army,  and  shall  be  embodied  in  organizations  corresponding  as 
far  as  practicable  to  those  of  the  Regular  Army  or  shall  be  otherwise 
assigned  as  the  President  may  dii-ect     *     *     *." 

The  power  of  Congress  to  provide  for  drafting  into  the  Army  of 
the  United  States  the  citizens  of  the  country  capable  of  bearing  arms 
was  exercised  duringthe  Civil  War,  and  its  right  to  do  so  was  up- 
held by  the  courts.  The  persons  so  drafted,  though  drawn  from  the 
militia,  were  not  called  forth  as  such  under  the  militia  clauses  of  tte 
Constitution,  but  were  incorporated  into  the  armies  of  the  United 
States  under  the  constitutional  power  to  raise  armies.  (Kneedler  v. 
Lane^  45  Pa.  St.,  238.)  Section  111  provides  that  the  persons  drafted 
pursuant  to  its  provisions  shall  "  stand  discharged  from  the  militia," 
thus  clearly  indicating  that  the  persons  so  drafted  shall  be  no  longer 
regarded  as  militia  but  as  a  part  of  the  Army  of  the  United  States. 
Being  no  longer  militia  their  employment  is  not  restricted  to  the 
j)urposes  for  which  the  militia  as  such  may  be  employed — the  execu- 
tion of  the  laws,  suppression  of  insurrection,  and  repelling  of  inva- 
sion.   They  are  subject  to  the  orders  of  the  President  of  the  United 
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act.  It  may  be  here  observed,  however,  that  enlistment  in  the  Vol- 
unteer Army,  is  a  voluntary  matter,  and  the  President  can  not  com- 
pel the  National  Guard  organizations  to  enter  the  same. 

E.  H.  Crowder, 
(58-141.)  Judge  Advocate  Generdi. 

AKMY  BESEBVE:  Furlough  of  enlisted  men  indebted  to  the  United  States. 

The  following  questions  were  submitted : 

"  Should  a  man  who  is  otherwise  eligible  be  f  urloughed  to  the 
Army  Reserve  at  the  expiration  of  three  yeara^  service,  imder  the 
following  conditions : 

"(«)  When  he  is  indebted  to  the  United  States  for  court-martial 
fines. 

"(6)  When  any  other  indebtedness  of  the  soldier  to  the  Govern- 
ment exceeds  amounts  due  him." 

The  act  of  August  24,  1912  (37  Stat.,  691),  providing  for  a  seven- 
year  enlistment — the  first  four  years  to  be  with  the  colors  and  the 
last  three  years  on  furlough  and  attached  to  the  Army  Reserve — 
contains  the  proviso  that  an  enlisted  man,  at  the  expiration  of  three 
years*  continuous  service  with  his  organization — 
"  upon  his  written  application,  may  be  f urloughed  and  transferred 
to  the  Army  Reserve  in  the  discretion  of  the  Secretary' of  War." 

Ileld^  that  the  statute,  which  gives  the  Secretary  of  War  discre- 
tion to  furlough  the  soldier,  does  not  mean  that  the  transfer  must 
necessarily  be  effected  immediately  after  the  expiration  of  the  three 
years'  service,  and  that  if  some  obstacle  intervenes  the  furlough  may 
take  place  as  soon  thereafter  as  practicable  upon  the  removal  of  the 
obstacle. 

Answering  the  questions  specifically : 

(a)  The  Secretary  of  War  may  either  furlough  the  soldier  to  the 
reserve  immediately  after  the  completion  of  the  three  years'  service 
with  his  organization,  remitting  the  unexecuted  part  of  the  forfeit- 
ures imposed  by  sentence  of  court-martial,  or  may  grant  the  sol- 
dier's application  to  be  furloughed  to  the  reserve  to  take  effect  imme- 
diately after  the  forfeitures  have  been  fully  executed. 

(6)  Where  the  indebtedness  of  the  soldier  to  the  Government,  not 
including  court-martial  forfeitures,  exceeds  the  amount  due  him  the 
grant  of  the  soldier's  application  to  be  furloughed  to  the  reserve 
should  be  deferred  until  sufficient  pay  accrues  to  satisfy  his  indebted- 
ness to  the  Government. 

(72-530,  J.  A.  G.,  May  15, 1916.) 


CHIEF  MUSICIAN:  Power  of  regimental  commander  to  reduce  to  ranks. 

The  question  was  submitted  whether  a  chief  musician  of  Cavalry 
could  be  reduced  to  the  ranks  by  the  regimental  commander. 

Held^  that  such  musicians  obtain  their  grade,  like  other  noncom- 
missioned officers,  by  enlistment  as  private  and  subsequent  appoint- 
ment (act  of  Mar.  2,  1899,  sec.  2,  30  Stat,  936),  and  it  follows  that 
they  may  be  reduced  to  the  ranks  in  like  manner  as  other  noncommis- 
sioned officers,  viz,  by  sentence  of  court-martial  or  by  order  of  the 
commanding  officer  having  authority  to  appoint  them. 

(e-151.1,  J.  A.  G.,  May  19, 1916.) 
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service  shall,  subject  to  such  examination  as  the  President  may  pre- 
Fcribe,  have  the  rank,  pay,  and  allowances  of  major:  Provided^  That 
the  total  number  of  dental  surgeons  with  rank,  pay,  and  allowances 
of  major  shall  not  at  any  time  exceed  fifteen:  And  provided  further^ 
That  all  laws  relating  to  the  examination  of  oflBcers  of  the  Medical 
Corps  for  promotion  shall  be  applicable  to  dental  surgeons." 

B}'  section  127  it  is  provided  that "  nothing  in  this  act  shall  be  held 
or  construed  so  as  to  discharge  any  officer  irom  the  Ee.gular  Army 
or  to  deprive  him  of  the  commission  which  he  now  holds  therein." 
The  provisions  of  tlie  act  of  March  3,  1911  (36  Stat.,  1054),  for  the 
organization  of  the  Dental  Corps  are  not  I'egarded  as  repealed  by 
the  new  act  and  both  statutes  should  therefore  be  construed  together 
and  the  former  act  be  given  force  except  where  it  appears  to  be  modi- 
fied by  the  national  defense  act.  In  respect  to  the  above  provisions 
of  the  new  act,  questions  were  submitted  and  answered  as  follows: 

{a)  May  the  President  issue  commissions  as  dental  surgeons  to 
the  present  acting  dental  surgeons  who  are  within  the  designated  age 
limits,  such  commissions  to  be  effective  from  the  date  of  the  approval 
of  the  new  law?  Anstoer:  Yes.  As  the  number  of  dental  surgeons 
authorized  by  the  new  act  corresponds  to  the  total  number  of  both 
grades  under  the  act  of  March  3,  1911 — ^that  is,  not  to  "  exceed  the 
proportion  of  one  to  each  1,000  enlisted  men  of  the  line  of  the 
Army" — this  evidences  the  purpose  of  Congress  to  supersede  the 
grade  of  acting  dental  surgeons. 

(6)  In  issuing  and  making  such  appointments,  may  the  President, 
in  his  discretion,  require  preliminary  examination  similar  to  that 
prescribed  in  section  16  as  preliminary  to  the  appointment  of  present 
veterinarians  in  the  Vcterinnry  Corps?  Anmcer:  The  President  may 
require  an  examination  preliminary  to  the  appointment  of  acting 
dental  surgeons  to  the  commissioned  grade  of  dental  surgeons,  in 
A  iew  of  the  provisions  of  the  act  of  March  3,  1911,  which  is  regarded 
as  still  in  force,  declaring  that: 

"Acting  dental  surgeons  who  shall  serve  three  years  in  a  manner 
satisfactory  to  the  Secretary  of  War  shall  he  eligible  for  appoint- 
ment as  dental  surgeons^  and,  after  passing  in  a  satisfactof^j  manner 
an  (Anamination  which  may  oe  prescribed  by  the  Secretary  of  Wary 
may  be  commissioned  with  the  rank  of  first  lieutenant  in  the  Dental 
Corps  to  fill  the  vacancies  existing  therein." 

(c)  May  acting  dental  surgeons  over  27  years  of  age  be  appointed 
or  commissioned  as  dental  surgeons?  ATuswer:  Yes.  The  act  of 
March  3,  1911,  provided  for  the  eligibility  of  acting  dental  surgeons 
'•for  appointment  as  dental  surgeons"  under  the  conditions  pre- 
scribed therein,  and  prescribed  the  age  limits  for  appointees  as  acting 
dental  surgeons  to  be  "  between  21  and  27  years."  It  was  evidently 
contemplated  that  they,  having  been  appointed  between  the  age 
limits,  should  be  eligible  under  the  conditions  specified  for  appoint- 
ment as  dental  surgeons,  although  over  27  years  of  age,  and  this  pro- 
%ision  should  be  construed  in  connection  with  the  present  statute  so 
that  both  will  have  operation — ^the  age  limits  prescribed  in  the  act 
of  March  3,  1911,  to  apply  to  the  eligibility  of  appointment  of  exist- 
ing acting  dental  surgeons  as  dental  surgeons  and  the  age  limits 
prescribed  in  the  national  defense  act  to  apply  to  all  other  appoint- 
ments as  dental  surgeons. 
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BNUSTED  MEN:  Indebtedness  to  the  United  States  standing:  from  former 
enlistment. 

The  question  was  presented  whether  an  enlisted  man  is  Uable  for 
any  indebtedness  to  the  Government  contracted  during  his  preceding 
enlistment. 

Ileld^  that  the  War  Department  is  without  authority  voluntarily 
to  waive  an  indebtedness  due  the  United  States;  that  the  discharge 
of  an  enlisted  man  indebted  to  the  United  States  does  not  ipso  facto 
wipe  out  the  indebtedness,  and  that  it  would  be  the  duty  of  the  de- 
partment to  cause  its  collection  from  pay  accruing  to  him. 

(72-510,  J.  A.  a,  Apr.  29, 1916.) 


GENEBAL  STAFF  COBFS :  Boards  for  recommending  officers  for  detail  to. 

Section  5  of  the  national  defense  act  approved  June  3p  1916,  pro- 
vides, with  reference  to  the  composition  of  boards  required  bv  the 
act  to  recommend  officers  for  detail  to  the  General  StaflF  Corps,  that — 

"  Neither  the  Chief  of  StaflF  nor  more  than  two  other  members  of 
the  General  StaflF  Corps,  nor  any  officer  not  a  member  of  said  corps, 
who  shall  have  been  stationed  or  employed  on  any  duty  in  or  near 
the  District  of  Columbia  within  one  year  prior  to  the  date  of  con- 
vening of  any  such  board,  shall  be  detailed  as  a  member  thereof." 

Held^  that  the  service  of  officers  on  a  board  sitting  in  the  District 
of  Columbia  which  was  found  after  the  completion  of  its  report  to 
be  illegal  was  not  service  in  the  District  within  the  prohibition  of 
the  act,  and  that  they  were  not  therefore  by  reason  of  such  service 
ineligible  for  service  on  a  new  board. 

(6-210,  J.  A.  G.,  June  30,  1916.) 


GENEBAL  STAFF  COBPS:  Increases  under  national  defense  act. 

With  reference  to  section  5  of  the  national  defense  aot,  relating  to 
the  General  StaflF  Corps,  questions  were  submitted  and  answered  as 
follows : 

(a)  Does  the  law  with  reference  to  the  General  StaflF  go  into  eflFect 
immediately  upon  the  signing  of  the  bill?  Answer:  The  law  with 
reference  to  the  General  StaflF  goes  into  eflFect  immediately  upon 
signing  the  bill  by  the  President  (3  Ops.  Atty.  Gen.,  82),  but,  as  in 
the  case  of  other  increases  in  the  personnel  of  the  Army,  the  addi- 
tional offices  representing  the  increase  in  the  personnel  of  the  Gen- 
eral StaflF  Corps  do  not  become  eflFective  at  once  but  are  added  in  five 
annual  increments,  the  first  increment  being  added  July  1,  1916,  the 
second  July  1,  1917,  etc.  Unless  conditions  arise  under  which  the 
President  is  authorized  to  organize  the  Army  immediately,  or  so 
much  thereof  as  he  may  deem  necessary,  the  additional  offices  rep- 
resenting the  increase  do  not  come  into  being  until  the  periods  stated 
from  which  the  respective  increments  are  to  rank — that  is,  from  July 
1  of  the  year  in  which  the  increment  is  added. 

(6)  What  will  be  the  authorized  streng1:h  of  the  General  StaflF  after 
the  bill  is  signed?  Answer:  The  authorized  strength  of  the  General 
Statf  Corps,  after  the  bill  is  signed,  will  be  that  provided  by  existing 
law,  until  July  1,  1916,  when  the  first  increment  of  the  increase  is 
added. 
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with  the  rank  of  colonel;  eight  inspectors  general  with  the  rank  of 
lieutenant  colonel;  and  sixt^n  inspectors  general  with  the  rank  of 
major." 

lleld^  that  this  provision  does  not  repeal  the  authority  contained 
in  the  act  of  June  23,  1874  (18  Stat,  244)  to  "detail  officers  of  the 
line,  not  to  exceed  four,  to  act  as  assistant  inspectors  general "  with 
pay  and  allowances  as  prescribed,  which  has  been  regarded  by  the 
department  as  permanent  legislation  and  as  not  having  been  repealed 
bv  ])rovisions  similar  to  the  above  section  7  contained  in  the  acts  of 
February  5,  1885  (23  Stat.,  297),  March  2,  1899  (31  Stat.,  701),  and 
February  2,  1901  (31  Stat,  751). 

(6-222.  J.  A.  G..  June  3,  191G.) 


MEDICAL  GFFICBRS:  Provisions  of  law  grovemingr  examinations  for  pro- 
motion. 

Section  24  of  the  national  defense  act,  approved  June  3,  1916, 
declares  that — 

"  The  provisions  of  existing  law  requiring  examinations  to  deter- 
mine fitness  for  promotion  of  officers  of  the  Army  are  hereby  extended 
to  include  promotions  to  all  grades  below  that  of  brigadier  general." 

Tender  existing  law  there  are  two  courses  of  action  prescribed  in 
respect  to  medical  officers  who  fail  to  qualify  for  promotion  for  rea- 
sons other  than  physical  disability  incurred  in  line  of  duty — ^the  act 
of  April  23,  1908  (35  Stat.,  67),  which  applies  to  captains  and  lieu- 
tenants, proyiding  that  upon  their  failure  to  pass  the  examination 
the  finding  of  the  examining  board  shall  be  passed  upon  by  a  board 
of  review,  and  if  it  be  concurred  in  by  the  board  of  review  the  officer 
shall  be  discharged  with  one  year's  pay;  the  other,  the  act  of  March 
3, 1909  (35  Stat.,  737),  which  applies  in  terms  to  majors,  and  provides 
that  if  such  officer  fails  to  pass  an  examination  for  promotion,  for 
reasons  other  than  physical  disability  incurred  in  line  of  duty,  he 
shall  be  suspended  from  promotion  and  reexamined  after  the  expira- 
tion of  one  year,  and  if  he  then  fails  to  pass  he  shall  be  retired  with- 
out promotion. 

Held^  that  by  the  above-quoted  provision  of  the  national  defense 
act  the  provisions  of  the  act  of  March  3,  1909,  swpra^  relating  to  ex- 
amination of  majors  of  the  Medical  Corps  and  the  action  to  be  taken 
in  case  of  failure  to  qualify  for  promotion,  is  extended  to  include 
promotions  of  officers  of  the  Medical  Corps  above  the  grade  of 
major  and  below  the  grade  of  brigadier  general. 

(64-221.4,  J.  A.  G.,  June  12,  1916.) 


H'ATIONAL  GXTABD:  Appointment  of  second  lieutenants— as  to  antedating 
rank. 

The  question  arose  in  connection  with  the  proposed  appointment  of 
two  enlisted  men  of  the  District  of  Columbia  National  Guard  as 
second  lieutenants  whether  they  could  properly  be  given  rank  fi^om 
the  date  when  the  vacancies  occurred. 

Held^  that  the  rule  which  applies  in  the  case  of  promotions  of  offi- 
cers by  seniority,  to  give  them  the  rank  as  from  the  date  the  vacancy 
occurred,  does  not  obtain  in  respect  of  appointments  of  second  lieil- 
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NATIONAIi  GUARD:  Status  of  the  adjutant  general  of  a  State,  Territory, 
or  District. 

The  question  was  presented  •  whether  the  adjutant  general  of  a 
State,  Territory,  or  District  is  an  officer  of  the  National  Guard  within 
the  meaning  of  the  national  defense  act,  approved  June  3,  1916, 
which  provides,  in  section  109,  for  pay  of  certain  commissioned 
officers  of  the  National  Guard,  including  aU  staff  officers^  and  in  sec- 
tion 110,  that  the  participation  in  Federal  appropriations  after  a 
certain  time  shall  be  dependent  upon  the  enactment  of  local  law  pro- 
viding that — 

"  Statf  officers,  including  officers  of  the  Pay,  Inspection,  Subsist- 
ence, and  Medical  Departments,  hereafter  appointed  shall  have  had 
previous  military  experience,"  etc. 

And  further  in  section  66  that — 

"The  adjutants  general  of  the  States,  Territories,  and  the  District 
of  Columbia  arid  the  officers  of  the  National  Guard  shall  make  such 
returns  and  reports  to  the  Secretary  of  War,  or  to  such  officers  as  he 
may  designate,  at  such  times  and  in  such  form  as  the  Secretary  of 
War  may  from  time  to  time  prescribe     *     *     *." 

II eld ^  that  in  providing  for  the  organization  of  the  National  Guard 
as  a  Federal  force  Congress  has  recognized  the  duties  of  the  several 
States,  and  has  required  or  relied  upon  their  cooperation;  that  the 
adjutant  general  is  an  official  whom  the  act  contemplates  the  State 
will  provide  and  maintain  in  the  performance  of  its  duties;  and  that 
it  recognizes  the  adjutant  general  of  a  State  as  a  State  oflicial  only 
and  not  as  an  officer  of  the  National  Guard. 

(58-210,  J.  A.  G.,  June  9,  1916.) 


OFFICERS:  Recommissioning  of  persons  formerly  in  the  service. 

Section  24  of  the  national-defense  act  contains  the  following  pro- 
vision : 

"  The  President  may  recommission  persons  who-  have  heretofore 
held  commissions  in  the  Regular  Army  and  have  left  the  serv-ice  hon- 
orably, after  ascei'taining  that  they  are  qualified  for  service  physi- 
cally, morally,  and  as  to  age  and  military  fitness;  such  recommis- 
sioned  officers  shall  take  rank  at  the  foot  of  the  respective  grades 
which  they  held  at  the  time  of  their  separation  from  the  Army." 

Ileld^  that  this  provision  creates  no  ncAv  office,  and  that  a  former 
officer  can  only  be  recommissioned  thereunder  to  fill  an  existing  va- 
cancy. (64-213.2,  J.  A.  G.,  June  20,  1916.)  Held,  further,  that  this 
provision  relates  exclusively  to  persons  who  are  not  a  part  of  the 
Army  and  does  not  apply  to  officers  on  the  retired  list.  (88-110, 
J.  A.  G.,  May  27,  1916.)  Also  held,  that  one  who  prior  to  the  pas- 
sage of  the  national  defense  act  had  hononibly  resigned  from  the 
Medical  Corps  while  a  captain  may,  though  he  be  over  30  years  of 
age,  be  i-ecommissioned  (that  is,  reappointed)  in  said  corps  under  the 
above  provisions  of  section  24  of  that  act,  without  regard  to  the  re- 
quirement of  section  10  thereof  that  persons  hereafter  commisioned 
in  the  Medical  Corps  shall  be  between  the  ages  of  22  and  30  years, 
the  latter  provision,  in  respect  of  age  at  least,  being  applicable  to 
original  appointments  as  first  lieutenants  in  said  corps. 

(64-213.2,  J.  A.  a,  June  12,  1916.) 
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ances  prescribed  therein  as  of  that  date.  They  do  not,  however,  be- 
come coiniiiissioned  officers  of  the  Quartermaster  Corps  until  accept- 
ance of  their  commissions  after  confirmation  by  the  Senate. 

(&)  When  their  status  as  to  rank,  pay,  and  allowances  changes, 
does  such  change  also  involve  necessarily  assignment  to  different 
duties  from  those  heretofore  performed  by  tliem?  Answer:  No. 
The  legislation  does  not  contemplate  any  necessary  assignment  to 
different  duties  from  those  heretofore  performed  by  these  pay  clerks, 
but  after  becoming  commissioned  officers  they  may  be  charged  with 
additional  duties  and  responsibilities  involvea  in  such  change  in  their 
status. 

(G-224,  J.  A.  G.,  June  13,  1916.) 


POST  EXCHANGE:   Loss  of  funds  througrh  negrligence  of  post  excliansre 
oficers. 

The  field  safe  at  a  post  exchange  was  robbed  at  night,  resulting  in 
the  loss  of  $127.04  in  cash  belonging  to  the  exchange.  The  post 
exchange  officer  did  not  take  personal  charge  of  the  cash  accruing 
from  the  preceding  day's  business,  but  left  it  with  the  exchange 
steward,  who  locked  it  in  the  field  safe  *'  according  to  custom,''  to  Be 
turned  over  to  the  post  exchange  officer  the  next  morning. 

The  post  exchange  regulations  (Par.  3,  G.  O.  No.  176,  War  Dept., 
1009)  provide  that: 

"  The  exchange  officer  is  in  charge  of  the  exchange  and  is  responsi- 
ble for  its  management.  *  *  *  As  custodian  of  funds  belonging 
to  enlisted  men  he  should  attend  to  all  cash  transactions  in  person  " — 
and  this  regulation  has  been  viewed  by  the  War  Department  as  requir- 
ing that  the  post  exchange  officer  "  should  at  the  close  of  each  day^s 
hummss  check  up  the  steward's  daily  report  of  cash  and  coupcms 
received,  and  after  verification  enter  these  data  in  the  cash  booK,  as 
well  as  all  other  transactions  involving  cash  receipts  and  expendi- 
tures, arid  deposit  the  cash  on  hand  in  Jus  safeP  (Par.  1075,  "A 
(iuide  for  Inspectors  General,  1911.") 

Ileld^  that  by  reason  of  his  failure  to  take  personal  charge  of  the 
funds  at  the  end  of  the  day's  business  and  properly  secure  them, 
the  ])ost  exchange  officer  became  responsible  for  the  loss. 

(72-517,  J.  A.  G.,  May  25,  1916.) 


PRIVATE   PROPERTY:   IMsposition    of    ammunition   taken    from   private 
citizens  under  martial  law. 

In  connection  with  the  Colorado  strike  troubles  in  1914  Federal 
troops,  under  martial  law,  collected  a  lot  of  miscellaneous  ammuni- 
tion from  citizens.  In  view  of  the  practical  difficulty  of  assorting 
and  returning  such  ammunition  to  the  owners  after  the  cessation  of 
the  disturbances  it  was  proposed  to  sell  all  of  it,  including  that  for 
w^hich  claim  had  been  made,  and  to  deposit  the  proceeds  in  the 
Treasury  of  the  United  States. 

Ileld^  that  the  owners  of  the  ammunition  were  entitled  to  its  return 
to  them  and  that  it  could  not  be  sold  or  otherwise  disposed  of  except 
in  accordance  with  the  directions  of  the  owners;  provided,  however, 
that  as  to  such  portion  thereof  for  which  no  claim  may  be  made 
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nels;  ten  majors;  thirty  captains;  seventy-five  first  lieutenants;  and 
the  aviation  section,  which  shall  consist  oi  one  colonel;  one  lieutenant 
colonel;  eight  majors;  twenty-four  captains;  and  one  hundred  and 
fourteen  first  lieutenants^  wrio  shall  be  selected  from  among  officers 
of  the  Army  at  large  of  corresponding  grades  or  from  among  officers 
of  the  grade  below,  exclusive  of  those  serving  by  detail  in  staflF  corps 
or  departments,  icho  are  quaUiied  as  mditavy  aviators^  and  shall  be 
detailed  to  serve  as  aviation  oflicers  for  periods  of  four  years  unless 
sooner  relieved ;  and  theprovisions  of  section  twenty-seven  of  the  act 
of  Congress  approved  February  second,  nineteen  hundred  and  one, 
are  hereby  extended  to  apply  to  said  aviation  officers  and  to  vacancies 
created  in  any  arm,  corps,  or  department  of  the  Army  by  the  detail 
of  said  officers  therefrom ;  but  nothing  in  said  act  or  in  any  other  law 
now  in  force  shall  be  held  to  prevent  the  detail  or  redetail  at  anj 
time,  to  fill  a  vacancy  among  the  aviation  officers  authorized  by  this 
act,  of  any  officer  who,  during  prior  service  as  an  aviation  officer  of 
the  aviation  section,  shall  have  become  proficient  in  military  avia- 
tion." 

With  reference  to  the  above  provision,  questions  were  submitted 
and  answered  as  follows : 

(a)  To  what  does  the  word  "who"  following  the  words  "one 
hundred  and  fourteen  first  lieutenants"  relate — to  the  Signal  Corps 
and  aviation  section  combined,  or  only  to  the  latter?  Answer:  It  re- 
fers only  to  the  aviation  section. 

(6)  To  what  class  of  officers  does  the  phrase  "who  are  qualified 
as  military  aviators"  relate?  Answer:  Only  to  the  officers  selected 
from  ^'  the  grade  below." 

((?)  Can  officers  serving  by  detail  in  staff  corps  or  departments 
who  are  not  qualified  as  military  aviators  be  detailed  in  the  aviation 
section?  Answer:  Officers  serving  by  detail  in  the  staff  corps  or 
departments  who  are  not  qualified  as  military  aviators  may  1>b  de- 
tailed in  the  aviation  section,  provided  it  be  in  the  coi^responding 
grade ^  but  they  may  not  be  detailed  to  the  grade  above. 

(C-228,  J.  A.  G.,  May  27,  lOlG.) 


TAXATION:  Chauffeur's  license  for  Government  employees. 

A  chauffeur  in  the  employ  of  the  Federal  Government  in  the 
Philippine  Islands  operating  an  automobile  owned  by  the  Govern- 
ment and  used  exclusively  in  the  performance  of  the  business  of  the 
Federal  Government  was  called  upon  by  the  territorial  authorities 
to  pay  a  chauffeur's  license  tax. 

Ileld^  that  the  demand  was  illogal,  as  it  is  definitely  settled  that 
the  instrumentalities  of  the  Federal  Government  are  not  subject  to 
taxation  or  the  police  regulations  of  local  governments. 

(90-125,  J.  A.  G.,  June  20,  191G.) 


TBANSFOBTATION :  Allowance  to  general  prisoner  on  discharge. 

In  the  case  of  a  general  prisoner  at  the  United  States  Disciplinary 
Barracks  under  sentence  of  dishonorable  discharge,  the  question 
arose  as  to  whether  he  was  entitled  to  be  furnished  transporta.tA«CL 
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1915  (38  Stat.,  1077),  for  damages  to  personal  baggage  in  transit. 
The  comptroller  affirmed  the  auditor's  disallowance  on  the  ground 
of  lack  of  sufficient  evidence. 

EeM^  that  the  evidence  submitted  to  the  accoimting  officers  of  the 
Treasury  in  support  of  a  claim  for  reimbursement  under  the  act  of 
March  3,  1885,  as  extended,  for  personal  baggage  of  an  officer  or  en- 
listed man  of  the  Army  lost  or  damaged  in  changing  station  should 
consist  of  as  complete  a  statement  of  facts  as  possible  relative  to  the 
value  of  the  property  and  the  circumstances  attending  its  loss  or 
damage,  and  not  merely  of  the  conclusions  of  a  board  of  officers  as  to 
such  loss  or  damage,  which  conclusions  are  in  no  way  binding  on  the 
accounting  officers;  that  in  the  consideration  of  claims  of  this  class 
the  opinions  or  conclusions  of  the  board  are  entitled  to  some  weight, 
but  the  accounting  officers  of  the  Treasury  are  not  by  such  opinions 
and  conclusions  relieved  of  the  duty  of  reaching  their  own  conclu- 
sions or  in  any  manner  bound  by  such  opinions  or  conclusions,  and 
that  if  possible  a  clear  and  minutely  detailed  description  of  the  dam- 
age to  each  article  for  which  compensation  is  claimed,  as  well  as  the 
market  value  of  the  article  at  time  of  crating  or  packing  for  ship- 
ment, and  all  facts  obtainable  as  to  when,  where,  and  under  what 
circumstances  the  damage  sustained  should  be  given. 

(Comp.  W.  W.  Warwick,  May  16,  1916.) 


ENLISTED  MEN:  Pay  of  privates,  Medical  Department,  under  the  new 
national  defense  act. 

Bv  section  10  of  the  national  defense  act  it  is  provided  that — 

"  The  enlisted  men  of  the  Hospital  Corps  who  are  in  active  serv- 
ice at  the  time  of  the  approval  of  this  act  are  hereby  transferred  to 
the  corresponding  grades  of  the  Medical  Department  established  by 
this  act. 

Section  28  provides: 

"  Hereafter  the  monthly  pay  of  enlisted  men  of  certain  grades  of 
the  Armv  created  in  this  act  shall  be  as  follows,  namelv :  *  *  * 
private,  Medical  Department,  *  ♦  ♦  fifteen  dollars.  Nothing 
herein  contained  shall  operate  to  reduce  the  pay  or  allowances  now 
authorized  by  law  for  anv  grade  of  enlisted  men  of  the  Army." 

Ueld^  that  by  reason  of  the  saving  clause  in  section  28,  that  "  noth- 
ing herein  contained  shall  operate  to  reduce  the  pay  or  allowances 
now  authorized  by  law  for  any  grade  of  enlisted  men  of  the  Army,'! 
privates  of  the  Medical  Department  transferred  to  that  grade  from 
the  Medical  Corps  by  operation  of  section  10  are  entitled  to  be  paid 
at  the  rate  of  $10  per  month  during  the  remainder  of  their  current 
enlistment. 

IleM  further^  that  the  pay  of  men  enlisting  in  the  grade  of  pri- 
vate, Medical  Department,  on  or  after  June  3,  1916,  will  be  at  the 
rate  of  $15  per  month,  and  also  that  privates  of  other  branches  of 
the  military  service  whose  pay  is  $15  per  month  who  are  transferred 
to  the  grade  of  private.  Medical  Department,  upon  their  own  appli- 
cation or  with  their  consent,  will  be  paid  upon  the  basis  of  the  new 
rate  of  $15  per  month. 

(Acting  Comp.  C.  M.  Foree,  June  19,  1916.) 
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engaged  in  field   or  coast-defense  training  ordered   or  authorized 
under  the  provisions  of  this  act." 

With  reference  to  this  provision,  the  following  questions  were 
submitted : 

(1)  "Can  employees  of  the  department  who  are  members  of  the 
National  Guard  and  have  been  called  out  by  order  of  the  President, 
be  paid  their  salaries  as  employees  of  the  department  for  such  time 
as  they  remain  in  camp  and  are  not  drafted  into  the  active  military 
service  of  the  Government? " 

(2)  "  Can  any  such  employees  be  borne  on  the  rolls  of  the  depart- 
ment in  a  pay  status  after  they  have  been  drafted  into  active  military 
service  of  the  Government? " 

(3)  "  Can  employees,  where  they  are  paid  from  lump  fund  appro- 
priations, be  carried  on  the  rolls  of  the  Treasury  Department  m  a 
non-pay  status  after  they  have  been  drafted  into  the  active  military 
service  of  the  Government  ?  " 

(4)  "  Does  the  provision  of  this  section  take  effect  on  date  of  its 
approval  or  on  July  1,  1916? " 

Ileld^  in  answer  to  questions  (1)  and  (2),  that  the  leave  author- 
ized in  favor  of  officers  and  employees  who  are  members  of  the 
National  Guard  being  only  for  the  time  while  they  are  "  engaged  in 
field  or  coast-defense  training"  ordered  or  authorized  under  the 
provisions  of  that  act,  it  is  not  available  to  such  officers  and  em- 

gloyees  when  called  into  the  service  of  the  United  States  by  the 
resident.  Advised,  however,  that  while  the  employees  referred  to 
are  not  entitled  to  military  leave  under  the  said  provision,  there 
appears  to  be  no  reason  why  they  should  not  be  paid  their  regular 
salaries  as  officers  or  employees  for  such  period  prior  to  their  actual 
muster  into  the  service  as  would  be  covered  by  annual  leave  granted 
to  them  in  accordance  w  ith  law,  and  that  even  if  actually  mustered 
into  the  service  of  the  United  States,  enlisted  men  may  continue  to 
receive  pay  as  officers  or  employees  until  the  expiration  of  the  leave 
granted,  provided  the  combined  pay  of  the  military  and  civil  posi- 
tions does  not  exceed  $2,000  per  annum.  If  it  does  exceed  $2,000, 
payment  of  any  compensation  as  a  civilian  officer  or  employee  would 
be  prohibited  under  the  provisions  of  section  6  of  the  act  of  May  10, 
1916  (Pub.  No.  73).  This  applies  to  men  called  forth  under  the  pro- 
visions of  section  4  of  the  act  of  January  21,  1903,  as  amended,  as 
well  as  those  drafted  into  the  military  service  under  the  provisions 
of  section  111  of  the  act  of  June  3,  1916. 

Ileld^  that  question  (3)  being  purely  administrative  and  not  in- 
volving any  payment  to  be  made,  the  comptroller  was  without  juris- 
diction to  decide  it. 

Ileld^  as  to  question  (4),  that  the  section  referred  to  became  ef- 
fective June  3,  1916,  the  date  of  approval. 

(Comp.  W.  W.  Warwick,  June  28,  1916.) 


PAY  AND  ALLOWANCES:  Foreigrn  service  pay  for  trips  into  Mexico. 

In  the  case  of  certain  officers  and  enlisted  men  connected  with  the 
punitive  expedition  into  Mexico  who  had  temporary  station  at  Co- 
lumbus, N.  Mex.,  and  made  trips  into  Mexico,  held^  that  they  were  en- 
titled to  foreign  service  pay  for  the  time  served  in  Mexico  on  the  trips. 

(Comp.  W.  W.  Warwick,  June  26,  1916.) 
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"  On  and  after  July  first,  nineteen  hundred  and  sixteen,  an  enlisted 
man  when  discharged  from  the  service,  except  by  way  of  punishment 
for  an  oflFense,  shall  receive  3^  cents  per  mile  from  the  place  of  his 
dischaige  to  the  place  of  his  acceptance  for  enlistment,  enrollment, 
or  original  muster  into  the  service,  at  his  option:  Provided^  That  for 
sea  travel  on  discharge  transportation  and  subsistence  only  shall  be 
furnished  to  enlisted  men." 

By  section  128  it  is  provided  "  that  all  law^s  or  parts  of  laws  in  so 
far  as  they  are  inconsistent  with  this  act  are  hereby  repealed." 

In  view  of  these  provisions  of  the  national  defense  act  the  follow- 
ing questions  w^ere  submitted  for  decision: 

(a)  Will  the  travel  pay  of  enlisted  men  on  discharge  on  and  after 
Julv  1,  1916,  be  governed  by  the  acts  of  June  1'2,  1900,  and  June  3, 
1916? 

(&)  Does  the  act  of  June  3,  1916,  confer  upon  an  enlisted  man  on 
discharge  a  right  to  travel  pay  to  a  place  other  than  the  place  of  his 
acceptance  for  enlistment? 

IleU,  that  the  act  of  August  24^  1912  (37  Stat.,  575),  providing 
for  transportation  and  subsistence  m  kind  for  enlisted  men  on  their 
discharge,  or,  in  lieu  thereof,  2  cents  a  mile,  at  the  election  of  the 
soldier,  was  repealed  by  the  act  of  June  3,  1916,  and  that  on  and 
after  July  1,  1916,  the  payment  of  travel  pay  to  enlisted  men  of  the 
Armv  on  discharge  will  be  governed  by  the  acts  of  June  12,  1906 
(34  Stat,  247),  and  June  3,  1916.  The  act  of  June  12, 1906,  referred 
to  provides: 

"  For  the  purpose  of  determining  allowances  for  all  travel  under 
orders,  or  for  officers  and  enlisted  men  on  discharge,  travel  in  the 
Philippine  Archipelago,  the  Hawaiian  Archipelago,  the  home  waters 
of  the  United  States,  and  between  the  United  States  and  Alaska  shall 
not  be  regarded  as  sea  travel  and  shall  be  paid  for  at  rates  established 
by  law  for  land  travel  within  the  boundaries  of  the  United  States." 

Question  {a)  accordingly  answ^ered  in  the  affirmative. 

II eld,  as  to  question  (&)  that  the  language  "at  his  option"  in  sec- 
tion 126  of  the  national  defense  act  has  operation  only  with  reference 
to  the  preceding  words  "enrollment^'  or  "original  muster  into  the 
service";  that  as  these  terms  are  not  properly  applicable  to  enlisted 
men  of  the  Regular  Army,  such  enlisted  men  on  discharge  are  en- 
titled to  travel  allowances  only  to  the  place  of  their  acceptance  for 
enlistment,  i.e.,  the  place  of  initial  acceptance,  it  being  the  purpose 
of  the  act  to  return  a  man  to  the  place  irom  which  he  was  taken  by 
the  Government.  As  to  enlisted  men  of  volunteer  or  militia  organiza- 
tions to  which  the  terms  "enrollment"  or  "muster  into  the  service" 
may  apply,  they  may  exercise  an  option.  If  a  man  entei*s  the  military 
service  as  a  part  of  a  recognized  organization  which  has  been  enrolled 
for  the  purpose  of  becoming  a  part  of  the  Army,  and  such  organiza- 
tion is  mustered  into  the  service  at  a  different  place  from  that  where 
the  members  were  enrolled,  he  may,  upon  discharge  or  muster  out,.be 
allowed  travel  to  the  place  of  his  enrollment  or  to  the  place  of  his 
muster  in,  as  he  may  elect,  or,  in  the  language  of  the  statute  "  at  his 
option."  Answering  question  (&)  specifically,  an  enlisted  man  of  the 
Regular  Army  is  entitled  to  travel  pay  only  to  the  place  of  his  accept- 
ance for  enlistment. 

(Comp.  W.  W.  Warwick,  June  26,  1916.) 
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the  Organized  Militia  who  have  qualified  under  the  national  defense 
act  of  June  3,  1916,  by  subscribing  the  oath  and  enlistment  contract 
as  provided  in  sections  70  and  73  of  that  act. 

3.  The  Organized  Militia  of  the  States  of  Arizona,  New  Mexico, 
and  Texas  have  been  mustered  into  the  service  under  the  call  of  May 
9,  1016,  and  the  Organized  Militia  and  National  Guard  of  the  other 
States  are  in  the  service  under  the  call  issued  by  the  President  June 
18,  1916.  both  calls  being  for  the  purpose  of  protecting  the  United 
States  against  aggression  from  Mexico. 

4.  The  questions  submitted  will  be  answered  first  with  respect  to 
the  Organized  Militia  of  the  States  of  Arizona^  New  Mexico,  and 
Texas.  These  were  mustered  into  the  service  or  the  United  States 
under  section  7  of  the  Dick  bill,  the  officers  and  enlisted  men  taking 
in  connection  with  the  said  muster  the  oath  prescribed  by  the  muster- 
in  regulations  promulgated  under  that  law.  Their  status  is  that  of 
militia  called  into  the  service  of  the  United  States  for  one  of  the 
purposes  specified  in  the  Constitution,  that  is,  to  protect  the  United 
States  against  invasion.  While  in  such  service,  they  are  subject  to 
the  laws  and  regulations  governing  the  Eegular  Army,  so  far  as 
applicable  to  their  temporary  status,  and  are  subject  only  to  the 
orders  of  the  President.  They  are  not,  while  in  such  service,  under 
the  jurisdiction  of  the  States,  nor  are  they  subject  to  the  orders  of 
the  governors,  whose  authority  over  them  for  the  time  being  is  sus- 
pended, except  only  with  respect  to  the  appointment  of  officers.  They 
are  not  a  part  of  the  Regular  Army  or  the  United  States,  nor  are 
they  subject  to  the  Regular  Army  term  of  service.  They  are  in  the 
service  as  militia  called  forth  to  meet  the  exigency  for  which  the  call 
was  issued.  While  in  the  service  they  are^  of  course,  in  the  pay  of 
the  United  States  Government  and  are  entitled  to  the  same  pay  and 
allowances  as  the  regular  troops.  With  regard  to  their  pensionable 
status,  section  22  of  the  Dick  bill  gives  them  the  benefit  of  the  pen- 
sion laws  for  any  disability  incurred  in  the  service  and,  in  case  of 
death,  confers  on  the  widow  or  children  of  the  deceased  all  the  bene- 
fits of  such  pension  laws.  Under  the  decision  of  the  comptroller  of 
July  20, 1916,  the  widow  or  beneficiary  of  a  member  of  the  Organized 
Militia  dying  in  the  service,  in  line  of  duty  and  not  as  the  result  of 
his  own  misconduct,  is  entitled  to  the  six  months'  gratuity  pay,  the 
same  as  in  the  case  of  officers  or  soldiers  of  the  Regular  Army. 

5.  Answering  the  questions  submitted  with  respect  to  the  Organ- 
ized Militia  and  National  Guard  who  are  in  the  service  under  the 
call  of  June  18,  1916,  it  should  be  observed  that  shortly  after  the 
passage  of  the  national  defense  act  of  June  3,  1916,  the  Organized 
Militia  of  the  several  States  began  to  transform  themselves  into  the 
National  Guard  of  the  new  national  defense  act.  The  call  of  June 
18,  1916,  found  this  process  of  transformation  going  on,  and  it  was 
necessary,  therefore,  for  that  call  to  embrace  both  the  Organized 
Militia  and  the  National  Guard,  if  it  were  to  be  effective  to  call  into 
the  service  of  the  United  States  all  of  the  militia  forces,  and  it  was 
so  drafted. 

6.  With  respect  to  those  organizations  of  the'  Organized  Militia 
that  had  transformed  themselves,  prior  to  June  18,  1916,  into  the 
National  Guard  under  said  act,  no  muster  in  was  necessary,  as  it 
was  the  effect  of  the  call  to  place  them  in  the  service  of  the  United 
States  from  the  date  they  were  required  by  the  terms  of  the  ca.ll  t^ 
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the  National  Guard  available  for  any  service  for  which  the  Kegular 
Army  nia^^  be  used  during  the  period  of  service  under  the  call.  But 
that  Congress  did  not  so  intend  is  evident  from  the  fact  that  the  act 
of  June  3,  1916,  contains  a  provision  (sec.  101)  applicable  to  the  Na- 
tional Guard  "when  called  as  meh  into  the  service  of  the  United 
States"  and  a  distinct  provision  (sec.  Ill)  for  drafting  them  into  the 
Federal  senice,  applicable  only  "'  when  Congress  shall  have  author- 
ized the  use  of  the  armed  land  forces  of  the  United  States,  for  any 
pur])09e  requiring  the  use  of  troops  in  excess  of  those  of  the  Regular 
Army."  As  to  persons  so  drafted,  it  is  distinctlv  provided  that  they 
"shall,  from  the  date  of  their  draft,  stand  discharged  from  the 
militia,  and  shall  from  said  date  be  subject  to  such  laws  and  regula- 
tions for  the  government  of  the  Army  of  the  Ignited  States  as  may 
be  applicable  to  members  of  the  Volunteer  Army  *  *  *  ."  It  is 
clear,  I  think,  that  the  national  defense  act  contemplates  that  the 
Naticmal  Guard  shall  be  available  for  service,  either  as  National 
Guard  called  into  the  service  of  the  United  States  as  such  for  the 
three  constitutional  purposes  or,  when  specially  authorized  bv  Con- 
gress, as  a  national  force  supplementing  the  Regular  Army  and  avail- 
able for  any  service  for  which  regular  troops  may  be  used.  In  other 
words,  the  national  defense  act  gives  the  Government  the  right,  in 
return  for  the  expenditure  for  pay,  training,  and  equipment  of  the 
National  Guard,  to  draft  them  into  the  Federal  service  to  supple- 
ment the  Regular  Army,  but  this  right  can  be  exercised  only  wnen 
Congress  shall  have  authorized  its  exercise,  as  has  been  done  in  the 
joint  resolution  of  July  1,  1916. 

9.  With  regard  to  the  effect  of  the  declaration  in  the  joint  resolu- 
tion of  July  1,  1916,  that  an  emergency  exists,  I  think  there  can  be 
no  question  but  that  this  declaration  serves  as  the  reason  for  con- 
ferring the  authority  to  make  the  draft  and  also  as  a  limitation  uijon 
the  authority  with  regard  to  the  term  of  servvice  under  the  draft. 
It  is  provided  therein  that  the  draft  shall  be  "  for  tAe  period  of  the 
emergency^  not  exceeding  three  years,  unless  sooner  discharged." 
The  resolution  confers  a  discretion  on  the  President  to  issue  the  draft 
or  not,  as  the  exigencies  of  the  situation  may  require. 

E.  H.  Crowder, 
Judge  Advocate  General, 

AVIATION  SERVICE:  Increase  in  personneL 

Anticipating  a  possible  shortage  of  flyers  to  meet  the  emergency  on 
the  Mexican  border,  the  Chief  Signal  Officer  submitted  the  following 
questions,  to  which  are  subjoined  the  answers  given: 

(a)  May  qualified  fliers  from  the  militia  or  from  civil  life  be 
appointed  and  commissioned  revServe  officers  and  assigned  as  reserv^e 
omcers  to  the  aviation  section  of  the  Signal  Corps?  Ans-wer:  Sec- 
tion 37  of  the  national  defense  act  authorizes  the  creation  of  an 
Officers'  Reserve  Corps  to  include,  inter  alia^  "  sections  corresponding 
to  the  various  arms,  staff  corps,  and  departments  of  the  Kegular 
Army."  Qualified  fliers  from  the  militia  or  from  civil  life  may  he 
appointed  and  commissioned  as  reserve  officers  in  the  Officers'  Re- 
serve Corps,  and  in  time  of  "actual  or  threatened  hostilities"  they 
may  be  assigned  to  duty  with  the  aviation  section  of  the  Signal 
Corps,  as  authorized  by  section  38  of  that  act. 
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ENLISTED  MEN:  Continuous-service  pay. 

An  enlisted  man  of  the  Regular  Army  whose  discharge  was  author- 
ized to  enable  him  to  accept  a  commission  in  the  National  Guard,  in 
the  service  of  the  United  States,  inquired  whether  he  would  lose  his 
continuous-service  pay  statiLs  by  accepting  such  commission.  The 
act  of  May  11,  1908  (35  Stat.,  105),  provides  for  continuous-service 
pay  to  those  reenlisting  within  three  months  after  their  honorable 
discharge. 

Ileld^  that  there  exists  no  exception  to  the  requirement  that  reen- 
listment  must  occur  wathin  three  months  from  the  soldier's  discharge 
to  entitle  him  to  continuous-service  pay. 

(34-225,  J.  A.  G.,  July  3,  1916.) 


ENLISTED  MEN:  Detail  of  noncommissioned  officers  for  service  in  Na- 
tional Guard. 

Section  30  of  the  national  defense  act  authorizes  the  Secretary  of 
War  to  detail  "  sergeants "  for  the  purpose  of  "  assisting  in  the  in- 
struction of  the  personnel  and  care  of  property  in  the  hands  of  the 
National  Guard." 

Held,,  that  the  purpose  of  the  act  being  to  provide  for  the  detail  of 
competent  men  for  the  purposes  mentioned,  the  word  "sergeants" 
should  be  construed  in  its  broader  sense  so  as  to  include  the  detail 
of  sergeants,  first  class,  in  the  few  cases  where,  on  account  of  the 
technical  knowledge  required,  the  instruction  of  the  Signal  Corps  of 
the  National  Guard  can  be  properly  given  only  by  such  sergeants. 

(6-156,  J.  A.  G.,  July  18,  1916.) 


ENLISTED  MEN:  Discliarge  because  of  dependent  family. 

Section  29  of  the  national  defense  act  contains  the  following  pro- 
vision : 

"  That  when  by  reason  of  death  or  disability  of  a  member  of  the 
family  of  an  enlisted  man  occurring  after  his  enlistment  members 
of  his  family  become  dependent  upon  him  for  support,  he  may,  in 
the  discretion  of  the  Secretary  of  A\  ar,  be  discharged  from  the  service 
of  the  United  States  or  be  furloughed  to  the  Regular  Army  Reserve 
upon  due  proof  being  made  of  such  condition." 

Held,,  that  this  provision  repeals  section  30  of  the  act  of  February 
2, 1901  (31  Stat.,  756),  which  authorized  the  discharge  only  upon  the 
death  of  a  dependent  parent  and  after  one  year's  service. 

(6-310,  J.  A.  G.,  July  28,  1916.) 


ENLISTED  ULEN',  Bates  of  pay. 

Section  19  of  the  national  defense  act  of  June  3,  1916,  in  the  part 
prescribing  the  composition  of  a  gun  or  howitzer  battery  of  Field 
Artillery,  contains  the  following  provision: 

"  When  no  enlisted  men  of  the  Quartermaster  Corps  are  attached 
for  such  positions  there  shall  be  added  to  each  battery  of  mountain 
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NATIONAL  GTJAIID:  Discharire  of  members  by  State  anthorities  after  tbe 
President's  calL 

After  the  receipt  of  the  President's  order  of  June  18,  1916,  calling 
the  Organized  Militia  into  the  service  of  the  United  States,  dis- 
charges were  issued  to  certain  enlisted  men  by  order  of  the  governor 
of  a  State  upon  pei-sonal  pleas  by  relatives  and  friends  of  the  enlisted 
men.  Other  discharges  were  issued  by  organization  commanders  to 
men  who  were  considered  undesirable  or  physically  unfit  for  the 
serWce. 

Heldy  tliat  after  the  receipt  by  a  governor  of  the  President's  call 
he  was  unauthorized  to  order  the  discharge  of  enlisted  men,  and  that 
the  P^'ederal  authority  alone  can  relieve  the  men  from  their  obliga- 
tion. 

(58-052,  J.  A.  G.,  July  17,  1916.) 


NATIONAL  GUARD:  I>i8char^  of  officers  and  enlisted  men  for  phTslcal 
disability. 

Section  115  of  the  national  defense  act  provides  that: 

"  Every  officer  and  enlisted  man  of  the  National  Guard  who  shall 
be  called  into  the  service  of  the  United  States  as  such  diall  be  ex- 
amined as  to  his  physical  fitness  under  such  regulations  as  the  Presi- 
dent may  prescribe  without  further  commission  or  enlistment." 

In  connection  with  the  induction  of  the  National  Guard  into  the 
6er^'ice  of  the  United  States  under  the  President's  call  of  June  18, 
1910,  the  question  arose  whether  those  officers  and  enlisted  men 
found  physically  unfit  for  service  should  be  discharged  from  both 
the  Federal  service  and  the  National  Guard. 

Held  as  follows:  Under  the  national  defense  act  the  National 
Guard  occupies  a  dual  status,  L  e.,  as  a  national  force  and  also  as  a 
State  force,  and  no  officer  or  enlisted  man  can  remain  a  member  un- 
less he  is  physically  qualified  for  Federal  service.  Congress  has  pre- 
scribed the  qualifications  for  commission  or  enlistment  in  the  Na- 
tional Guard  and  has  asserted,  on  behalf  of  the  United  States,  the 
authority  to  prescribe  the  conditions  under  which  enlistments  and 
discharges  in  and  from  the  National  Guard  shall  be  made.  Section 
72  of  the  national  defense  act  restricts  discharges  in  time  of  peace, 
so  that  no  discharge  may  be  given  in  time  of  peace  "  prior  to  tne  ex- 
piration of  terms  of  enlistment "  except  ^  under  such  regulations  as 
the  President  vmy  prescribe.'^'*  Section  115  provides  for  a  medical 
examination  to  determine  the  physical  condition  of  the  officers  and 
enlisted  men  when  called  into  the  service  of  the  United  States,  atid 
it  appears  clear  that  an  officer  or  enlisted  man,  upon  being  examined 
as  requii'ed  in  that  section  and  found  physically  defective,  must  be 
discharged  not  only  from  the  openition  of  the  call  into  the  Federal 
service,  but  also  from  the  National  Guard.  In  the  case  of  an  en- 
listed man  the  discharge,  when  ordered,  should  be  effected  by  a  dis- 
charge in  writing,  signe<l  by  the  proper  National  Guard  commander, 
under  the  provisions  of  section  72  of  the  national  defense  act,  and 
should  be  so  worded  as  to  show  that  it  is  a  discharge  not  only  from 
the  operation  of  the  Federal  call,  but  also  from  the  National  Guard. 
With  respect  to  a  commissioned  officer,  a  discharge  should  be  ordered 
by  the  President  and  should  purport  to  be  a  discharge  from  the 
National  Guard. 

(28-210,  J.  A.  G.,  July  18,  1916.) 
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il 

Anstcer:  The  two  statutes  constitute  separate  authorities  for  leaves 
of  absence  with  pay.  The  leaves  authorized  by  section  80  of  the 
national  defense  act  are  additional  to  those  authorized  by  the  act  of 
February  1,  1901. 

(d)  Do  the  provisions  apply  to  the  absence  of  a  Federal  employee 
by  direction  of  the  governor  of  a  State  for  the  purpose  of  comply- 
ing with  the  follow  ing  provisions  of  .section  92  of  the  national 
detense  act,  "  and  shall,  in  addition  thereto,  participate  in  encamp- 
ments, maneuvers,  or  other  exercises,  including  outdoor  target  prac- 
tice, at  least  fifteen  days  in  training  each  year  "  ?  Answer:  Yes.  The 
training  is  to  be  carried  out  by  the  several  States.    See  section  91.     i 

{e)  Do  the  exemptions  of  sectlbn  59  from  militia  duty  prohibit  the 
exempted  persons  from  performing  militia  duty?  Anmrer:  That 
such  exemption  may  be  waived  by  the  individual  is  evident  from 
section  80  providing  for  leaves  of  aosence  of  all  officers  of  the  United 
States  who  shall  be  members  of  the  National  Guard. '  »1 

(/)  If  optional,  are  those  exempted  by  section  59  entitled  to  the 
benefits  of  section  80  of  the  national  defense  act  providing  for  leaves 
of  absence?  Answer:  Yes.  The  fact  that  the  service  is  optional  does 
not  deprive  the  person  of  leaves  of  absence  authorized  by  section  80. 

{g)  Do  the  terms  "  artificers  and  workmen  "  as  employed  in  section 
59  comprise  "  all  employees  at  arsenals^"  or  are  there  excepted  classes 
such  as  those  performing  clerical,  designing,  or  sup«ervising  duties? 
Answer:  The  word  "  workmen  "  is  one  of  broad  meaning.  Whether  it 
includes  those  performing  clerical,  designing,  or  supervising  duties,  I 
deem  it  unnecessary  to  determine.  I  am  informed  that  all  persons 
performing  clerical,  designing,  or  supervising  duties  in  arsenals  are 
in  the  civil  service  of  the  United  States.  They  are,  therefore,  execu- 
tive officers  of  the  United  States  and  are  exempted  under  section  59 
whether  they  be  included  in  the  term  "  workmen "  or  not.  Section 
59  by  exempting  executive  officers  of  the  Government  of  the  United 
States  and  artificers  and  workmen  in  the  armories  and  arsenals  in- 
cludes within  its  provisions,  I  think,  all  persons  employed  at  such 
armories  or  arsenals. 

(16-407,  J.  A.  G.,  July  14, 1916.) 


NATIONAL  GUABD:  Minors  under  18  not  eligible  for  enlistment. 

The  question  was  presented  whether  a  minor  under  18  years  of  age 
may,  with  the  consent  of  his  parents  or  guardian,  legally  be  enlisted 
in  the  National  Guard.  Section  58  of  the  national  defense  act  pro- 
vides: 

"  The  National  Guard  shall  consist  of  the  regularly  enlisted  militia 
between  the  ages  of  eighteen  and  forty-five  years  organized,  armed, 
and  equipped  as  hereinafter  provided,  and  of  commissionea  officers 
between  the  ages  of  twenty-one  and  sixty-four  years." 

Held^  that  this  provision  is  controlling  and  limits  the  ages  for 
qualification  as  therein  specified,  and  that  the  provisions  in  section  27 
relating  to  the  ages  for  enlistment  or  muster  in  have  no  application 
to"  the  National  Guard. 

(34-110,  J.  A.  G.,  July  7,  1916.) 
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OPFICEBS:  Appointment  of  persons  not  citizens  of  the  United  States. 

The  pending  Army  appropriation  bill  contains  the  provision 
that — 

"  No  part  of  the  appropriation  made  in  this  act  shall  be  available 
for  the  salary  or  pay  of  any  person  hereafter,  in  time  of  peace, 
appointed  an  officer  in  the  Army,  who  is  not  a  citizen  of  the  United 
States." 

Held^  that  this  does  not  repeal  the  provisions  of  existing  law 
authorizing  the  appointment  of  native  Filipinos  as  officers  of  ^ilip- 

fine  Scouts,  and  of  native  citizens  of  Porto  Sico  as  officers  in  the 
orto  Rico  regiment. 
(6-260,  J.  A.  G.,  July  3,  1916.) 


OFPICEBS:  Promotions  in  Quartermaster  Corps. 

The  new  national-defense  act  provides  for  certain  increases  of 
officers  in  the  Quartermaster  Corps  but  prescribes  no  rule  for  filling 
the  vacancies. 

Held^  that  the  new  positions  created  belong  to  the  Quartermaster 
Corps  as  a  whole,  ana  the  rule  prescribed  by  the  act  of  August  3, 
1912  (37  Stat.,  591),  in  connection  with  the  reorganization  of  that 
corps,  is  not  applicable,  and  that  the  vacancies  are  required  to  be 
filled  according  to  the  general  rule  of  seniority  prescribe  in  section 
1  of  the  act  of  October  1,  1890  (26  Stat.,  563). 

(6-224,  J.  A.  G.,  July  3,  1916.) 


OFFICEBS:  Scope  of  examination  for  appointment. 

Section  16  of  the  national-defense  act  approved  June  3,  1916,  re- 
lating to  the  appointment  of  veterinarians,  contains  the  proviso — 

"  That  no  such  appointment  of  any  veterinarian  shall  be  made  un- 
less he  shall  first  pass  satisfactorily  a  practical  professional  exam- 
ination as  to  his  fitness  f  or  tiie  military  service.'' 

Held^  that  as  the  act  limits  the  character  of  the  examination  to  a 
practical  professional  and  physical  examination,  it  excludes  a  the- 
oretical examination,  and  the  examination  required  must  be  confined 
to  such  inquiry  as  will  determine  the  ability  of  the  applicant  skill- 
fully to  perform  his  profession,  but  may  include  a  written  examina- 
tion on  questions  of  a  practical  nature. 

(64-221.4,  J.  A.  G.,  July  1,  1916.) 


OSTICEBS'  BESEBVE  COBFS:  Number  of  officers  authorized  in  various 
Srrades. 

Section  37  of  the  national  defense  act  contains  the  following  pro- 
vision: 

^^Provided^  That  the  proportion  of  officers  in  any  section  of  the 
Officers'  Reserve  Corps  shall  not  exceed  the  proportion  for  the  same 

?iide  in  the  corresponding  arm,  corps,  or  department  of  the  Kcgular 
rmy,  except  that  the  number  commissioned  in  the  lowest  authorized 
grade  in  any  section  of  the  Officers'  Reserve  Corps  shall  not  be 
nmited." 


DIGEST  OF  OPINIONS  OF  THE  JUDGE  ADVOCATE  GENERAL.      601 

siich  duty  he  shall  receive  the  full  pay  of  his  grade,  service  under 
such  detail  must  be  regarded  as  service  "on  active  duty"  within  the' 
meaning  of  section  24  of  the  national  defense  act,  above  quoted. 

(h)  "What  of  retired  officers  detailed  under  the  act  of  1904?" 
Ansirer:  With  respect  to  a  retired  officer  detailed  to  an  educational 
institution  under  the  act  of  April  21,  1904  (32  Stat.  255),  I  think 
the  question  should  be  answered  in  the  negative.  That  statute  au- 
thorized the  detail  to  the  particular  duty  under  conditions  that  the 
detail  should  be  made  with  the  officer's  consent,  and  that  the  officer 
so  detailed  should  receive  no  compensation  from  the  Government 
other  than  his  retired  pay — it  being  contemplated  that  the  institu- 
tion should  supplement  his  pay  and  provide  allowances  by  way  of 
additional  compensation.  I  think  it  is  clear  that  an  officer  detailed 
under  this  act  was  not  regarded  as  detailed  on  active  duty,  and  is 
not  to  be  regarded  as  having  been  "  on  active  duty  within  the  mean- 
ing of  section  24,  last  sentence,"  of  the  national  defense  act. 

(c)  "  Will  an  officer  detailed  under  section  45  of  the  same  act  be 
considered  as  on  active  duty  under  section  24?"  Answer:  This 
question  is  already  answered  under  (a). 

(d)  "  Will  a  retired  officer  detailed  under  section  56  of  the  same 
act  be  considered  as  on  active  duty  under  section  24?  Will  he  be 
entitled  to  full  pay  and  allowances?  "  Answer:  Section  56  does  not 
expressly  authorize  the  detail  of  retired  officers  or  noncommissioned 
officers  to  the  schools  and  colleges  specified  therein,  but  confers  au- 
thority for  the  detail  of  "  such  commissioned  and  noncommissioned 
officers  of  the  Army  to  said  schools  and  colleges."  I  think  that  this 
section  only  confers  authority  for  the  detail  of  officers  and  noncom- 
missioned officers  on  the  active  list,  and  that  the  authority  for  the 
detail  of  retired  officers  and  noncommissioned  officers  to  such  schools 
and  colleges  must  be  found  in  other  statutes. 

(88-620,  J.  A.  G.,  July  25,  1916.) 


DECISIONS  OF  THE  COMPTROLLER  OF  THE  TREASURY. 

(Digests  prepared  in  the  office  of  the  Judge  Advocate  General.) 

ABMT  RESERVE:  Continuous-service  pay. 

The  following  questions  were  submitted  for  decision : 

"(a)  Whether  an  enlisted  man  who  has  been  transferred  to  the 
Army  reserve  may  be  discharged  from  the  reserve  and  reenlisted  be- 
fore the  expiration  of  his  exii^ing  seven-year  term  upon  being  called 
to  the  colors  in  time  of  war." 

"(6)  Whether  time  spent  in  the  Army  reserve,  not  with  the  colors, 
is  to  be  counted  in  computing  continuous-service  pay." 

Held,  that  both  the  acts  of  August  24,  1912  (37  Stat.,  590),  and 
June  3,  1916  (Public  No.  85,  64th  Cong.),  provide  that  an  enlisted 
man  furloughed  to  the  Army  reserve  is  not  entitled  to  be  discharged 
and  reenlisted  until  the  expiration  of  his  seven-year  term  of  enlist- 
ment.   Question  {a)  answered  in  the  negative. 

Held,  as  to  question  (6),  that  the  acts  of  August  24,  1912,  and 
June  3, 1916,  contemplate  four  and  three  years,  respectively,  of  active 
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ENLISTED  JkIEK:  Beduction  of  gradea  under  the  national  defense  act. 

With  reference  to  decreases  in  the  number  of  enlisted  men  of 
different  grades  provided  by  the  national  defeitse  act  and  of  the  ap- 
plicability thereto  of  the  provision  in  section  28  of  that  act  that 
"  nothing  herein  contained  shall  operate  to  reduce  the  pay  or  allow- 
ances now  authorized  by  law  for  any  grade  of  enlisted  man  of  the 
Army — 

lieldj  that  this  provision  relates  to  the  pay  of  grades  and  not  of 
individuals,  and  that  demotion  of  individual  soldiers,  if  found  neces- 
sary to  be  made  in  order  to  comply  with  the  law  providing  for  a 
reduction  in  the  members  of  grades  in  any  particular  line  of  the 
Army,  is  not  a  reduction  of  pay  or  allowances  fixed  by  law  for  such 
grades,  and  hence  would  not  be  prohibited  by  this  provision. 

(Comp.  Treas.,  July  19,  1916.) 


MEDIC AIj  COBPS:  Computing  length  of  service  of  dental  ^rgeons. 

A  decision  was  requested  whether  in  computing,  under  the  provi- 
sions of  section  10  of  the  national  defense  act,  the  length  of  service 
of  dental  surgeons,  for  promotion  and  other  purposes,  all  such  dental 
surgeons  as  had  service  as  contract  or  acting  dental  surgeons  prior  to 
June  3,  191G,  if  otherw  ise  eligible,  should  be  given  credit  for  the 
length  of  their  service  as  such  contract  or  actmg  dental  surgeons, 
in  addition  to  credit  for  service  as  fii-st  lieutenants,  under  the  act 
of  March  3,  1911  (36  Stat.,  1054).  Section  10  of  the  national  de- 
fense act,  authorizing  the  appointment  of  dental  surgeons  as  com- 
missioned officers,  provides,  inter  alia: 

"  Dental  surgeons  shall  have  the  rank,  pay,  and  allowances  of  first 
lieutenants  until  they  have  completed  eight  years'  service.  Dental 
surgeons  of  more  than  eight  but  less  than  twenty-four  years'  service 
shall,  subject  to  such  examination  as  the  President  may  prescribe, 
have  the  rank,  pay,  and  allowances  of  captains.  Dental  surgeons  of 
more  than  twenty-four  years'  service  shall,  subject  to  such  examina- 
tion as  the  President  may  prescribe,  have  the  rank,  pay,  and  allow- 
ances of  major.^ 

The  act  of  March  3, 1911,  contains  the  provision  that — 

"Acting  dental  surgeons  w^ho  have  served  three  years  in  a  manner 
satisfactory  to  the  Secretary  of  War  shall  be  eligible  for  appointment 
as  dental  surgeons,  and  after  passing  in  a  satisfactory  manner  an 
examination  which  may  be  prescribed  by  the  Seci^etary  of  War  may 
be  commissioned  with  the  rank  of  first  lieutenant  in  the  Dental  Corps 
to  fill  the  vacancies  existing  therein ;  *'  and  also  contains  a  provision — 

"  That  the  time  served  by  dental  surgeons  as  acting  dental  or  con- 
tract dental  surgeons  shall  be  reckoned  in  computing  the  increased 
service  pay  of  such  as  are  commissioned  under  this  act." 

Ileld^  that  the  provision  quoted  from  the  act  of  1911  was  not  re- 
pealed by  the  national  defense  act,  and  that  the  two  provisions  shoidd 
be  read  together;  that  the  term  "years'  service  "  as  used  in  the  act  of 
June  3, 1916,  includes  service  under  contract  as  well  as  service  under 
commission,  and  is  limited  to  service  as  a  derUcH  surgeon  under  con- 
tract or  commission;  and  that  therefore,  in  computing  under  said 
law  the  length  of  service  of  dental  surgeons,  for  promotion  and 
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ployed  they  shall  receive  the  full  pay  and  allowances  of  their  grade: 
Arid  provided  further^  That  hereafter  any  retired  officer  who  has 
been'  or  shall  be  detailed  on  active  duty  shall  receive  the  rank,  pay, 
and  allowances  of  the  grade,  not  above  that  of  major,  that  he  would 
have  attained  in  due  coui-se  of  promotion  if  he  had  remained  on  the 
active  list  for  a  period  beyond  the  date  of  his  retirement  equal  to  the 
total  amount  of  time  during  which  he  has  been  detailed  on  active 
duty  since  his  retirement." 

the  act  of  March  2,  1903  (32  Stat,  932),  provides: 

"That  hereafter,  except  in  case  of  officers  retired  on  account  of 
wounds  received  in  battle,  no  officer  now  on  the  retired  list  shall  be 
allowed  or  paid  any  further  increase  of  longevity  pay,  and  officers 
hereafter  retired,  except  as  herein  provided,  shall  not  be  allowed  or 
paid  any  further  increase  of  longevity  pay  above  that  which  had 
accrued  at  date  of  their  retirement." 

Held,,  that  the  act  of  June  3,  1916,  does  not  expressly,  or  by  neces- 
sary implication,  repeal  or  modify  any  part  of  the  act  of  March  2, 
1903,  and  that  as  the  latter  act  expressly  provides  that  time  after 
retirement  shall  not  be  counted  for  longevity  purposes,  officers 
coming  within  the  provision  in  question  of  the  act  of  June  3,  1916, 
are  not  entitled  to  any  higher  pay  in  the  grade  that  they  would  have 
attained  in  due  course  of  promotion  if  they  had  remained  on  the 
active  list  than  the  pay  of  such  higher  grade  computed  on  the  length 
of  their  service  at  the  time  of  their  retirement. 

(Comp.  Treas.,  July  28,  1916.) 


COURT  DECISION. 

(Digest  prepared  in  tlie  oflicc  of  the  Judge  Advocate  General.) 

NATTJUALIZATION:  Alien  enlisted  men  furlougrlied  to  Army  Beserve. 

Section  2166,  Revised  Statutes,  provides  that  any  alien  of  the  age 
of  21  years  and  upward,  who  has  enlisted  or  may  enlist  in  the  armies 
of  the  United  States  and  has  been  honorably  discharged,  shall  be 
admitted  to  become  a  citizen  upon  his  petition  without  any  previous 
declaration  of  intention.  The  fourth  article  of  war  declares  that  no 
discharge  shall  be  given  to  any  enlisted  man  before  his  term  of 
service  is  expired  except  by  order  of  the  Pi'esident,  Secretary  of  War, 
the  commanding  general  of  a  department,  or  by  sentence  of  court- 
martial.  An  enlisted  man  (alien)  who,  after  three  years'  active 
service,  had  been  furloughed  to  the  Army  Reserve,  filed  an  applica- 
tion for  naturalization  under  section  2166,  Revised  Statutes. 

Ileld^  that  his  certificate  of  furlough  was  not  an  honorable  dis- 
charge entitling  him  to  apply  for  citizenship  under  section  2166, 
Revised  Statutes. 

(In  re  Markun,  232  Fed.,  1018.) 


DIGEST  OF  OPINIONS  OF  THE  JUDGE  ADVOCATE  GENEBAL.      607 

ments  of  any  arm,  corps,  or  department  in  such  manner  as  he  may 
prescribe,"  and,  in  the  event  of  actual  or  threatened  hostilities,  to 
'•mobilize  the  Kegular  Army  Reserve  in  such  manner  as  he  may 
determine,  and  thereafter  retain  it,  or  any  part  thereof,  in  active 
service  for  such  period  as  he  may  determine  the  conditions  demand." 

Ileld^  that  the  hiw  contemplates  that  the  President  may  cause 
reservists  to  be  organized  at  all  timfes  in  the  manner  indicated  and 
that,  in  the  discretion  of  the  President,  they  may  be  attached,  as 
such,  to  organizations  of  the  Regular  Army  that  are 'at  maximum 
sti-ength,  but  when  so  attached  they  are  not  constituent  parts  of  such 
organizations,  and  form  no  part  of  the  numbers  authorized  by  law 
for  such  organizations. 

(0-300,  J.  A.  G.,  Aug.  23,  1916.) 


ABJ£T  BESEBVE:  Physical  disability  of  members  called  to  the  colors. 

In  the  case  of  a  member  of  the  Regular  Army  Reserv'e  called  to 
the  colors  it  was  found  that  he  was  afflicted  witii  a  veneral  disease 
contnvcted  after  he  was  furloughed  to  the  reserve.  He  having  been 
accepted  as  *•  physically  fit  for  service"  upon  reporting  for  duty, 
except  for  this  disability  requiring  only  temporary  hospital  ti'eat- 
nient,  the  question  was  presented  whether  his  absence  from  duty 
\vhile  in  the  hospital  on  this  account  came  within  the  purview  of 
the  act  of  August  24,  1912  (37  Stat.,  572),  providing  for  deduction 
from  the  pay  of  an  officer  or  enlisted  man  for  time  absent  from  duty 
on  account  of  disease  resulting  from  his  own  misccmduct,  etc.  (G.  O. 
31,W.  D.,  1912). 

field,  that  when  the  reservist  was  accepted  upon  reporting  for 
duty  he  was  in  active  service,  and  thereupon  became  subject  to  the 
statute  referred  to ;  that  the  disease  he  had  is  regarded  as  a  disease 
proscribed  by  that  act,  and  that  as  it  was  incurred  during  his  current 
enlistment,  which  was  entered  into  subsequent  to  the  passage  of  that 
act,  he  was  not  entitled  to  pay  for  the  time  he  was  absent  irom  duty 
on  account  of  such  disease. 

(G-^00,  J.  A.  G.,  Aug.  29,  1916.) 


CONTRACTS:   Questions  arising  out  of  the  default  of  contractor;  appro- 
priations. 

A  contractor  for  furnishing  Quartermaster  supplies  defaulted 
and,  in  accordance  with  the  provisions  of  the  contract,  the  Govern- 
ment purchased  the  required  supplies  in  the  open  mai*ket  at  an  excess 
cost  of  $800.36.  The  amount  retamed  from  payment  to  the  contractor 
was  only  $64,  and  the  surety  bond  was  in  the  penal  sum  of  $500. 

Ileld^  that  demand  could  be  made  upon  the  surety  for  only  $500, 
which,  when  collected,  should  be  deposited  to  the  credit  of  the  ap- 
propriation for  the  supplies,  and  not  deposited  as  miscellaneous 
receipts  (18  Comp.  Dec,  430),  and  that  the  $64  should  remain  in  the 
appropriation  for  the  supplies.  Advised  that  if  the  surety  refused 
to  pay  the  amount  of  the  penalty  on  demand  the  facts  should  be 
reported  to  the  Attorney  General  with  a  view  to  the  enforcement  of 
the  demand  by  judicial  proceedings. 

(76-742,  J.  A.  G.,  Aug.  11,  1916.) 


BULLETIN  S9. 

BuLLirriN  1  WAR  DEPARTMENT, 

No.  39.   J  WAfiHiNOTON,  October  5,  1916. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  September,  1916,  and  of  certain  de- 
cisions of  the  Comptroller  of  the  Treasury  and  of  a  court,  is  pub- 
lished for  the  information  of  the  service  in  general. 
[2471382,  A.  G.  O.] 

By  order  of  the  Secretary  of  War  : 

TASKER  H.  BLISS, 
Major  General^  Acting  Chief  of  Staff. 
Official  : 

H.  P.  McCain, 

TJie  Adjutant  General. 


OFINIOHS  OF  THE  TTTDOE  ADVOCATE  OENEKAL. 

AJBJSY  BESEBVE:  Piromotion  of  members  in  active  service; 

With  reference  to  members  of  the  Regular  Army  Reserve  caHed  to 
the  colors  and  assigned  to  particular  organizations  of  the  Regular 
Army  (sec.  31,  national  defense  act), 

lleld^  that  when  so  assigned,  reservists  are  eligible  for  promotion 
as  other  members  of  the  organizations  who  are  serving  in  the  active 
period  of  their  enlistment. 

(6-151.1,  J.  A.  G.,  Sept.  27, 1916.) 


DETACHED  SEBVICE:  Service  in  command  of  a  headquarters  company. 

The  national  defense  act  of  June  3,  1916,  provides  for  certain 
headquarters  organizations  designated  as  headquarters  company  for 
the  Infantry  and  Artillery,  and  headquarters  troop  for  the  Cavalry. 
(Sees.  17, 18,  and  19.) 

Held^  that  service  of  a  commissioned  officer  in  command  of  such  a 
headquarters  company  or  troop  constitutes  service  "with  a  troop, 
battery,  or  companv,"  within  the  purview  of  the  detached-service  act 
of  1912. 

(6-124.23,  J.  A.  G.,  Sept.  25,  1916.) 


EKIiISTED  MEN:  Commissioned  service  counted  for  purposes  of  retirement. 

Section  1  of  the  act  of  March  2,  1907  (34  Stat.,  1217),  provides: 
"When  an  enlisted  man  shall  have  served  thirty  years  either  in 
the  Armj,  Navy,  or  Marine  Corps,  or  in  all,  he  shall,  upon  making 
application  to  the  President,  be  placed  upon  the  retired  list,    *     *    * 
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private  apartmenf  Applying  this  statute  in  a  similar  case,  the 
Uomptroller  of  the  Treasury  said: 

"  Where  an  officer  or  employee  of  the  Government  has  a  regular 
office  elsewhere  than  in  his  private  residence,  the  maintenance  in  such 
residence,  at  public  expense,  of  a  telephone  connected  with  his  regu- 
lar office  is  prohibited  by  the  act  of  August  23, 1912,  although  the  part 
of  his  residence  in  which  the  telephone  is  installed  is  set  apart  and 
designated  also  as  an  office.''     (22  Comp.  Dec.,  502.) 

Iield^  that  the  installation  of  the  telephone  service  requested  at 
public  expense  was  prohibited  by  the  statute. 

(Comp.  Treas.,  Aug.  15, 1916.) 


VEHICIiBS:  Purchase  of  motorcycles. 

Section  5  of  the  act  of  July  16,  1914  (88  Stat,  608),  forbids  the 
use  of  any  appropriation  made  by  Congress  for  the  "purchase, 
maintenance,  repair,  or  operation  of  motor-propelled  or  horse-drawn 
passenger-carrymg  vehicles  for  any  branch  of  the  public  service  of 
the  United  States  unless  the  same  is  specifically  authorized  by  law.'' 

Held^  that  ordinary  motorcycles  are  passenger-carrying  vehicles 
within  the  prohibition  of  the  act. 

(Comp.  Treas.,  Sept.  8, 1916.) 


COTTET  DECISION. 

(Digest  prepared  In  the  office  of  the  Judge  Advocate  General.) 

HABEAS  COBPITS:  Authority  of  State  officers  to  arrest  and  detain  soldiers 
for  alleged  misconduct  while  in  the  performance  of  military  duty. 

Two  members  of  a  company  of  the  Ohio  National  Guard  (a  cap- 
tain and  a  sergeant)  while  in  the  service  of  the  United  States  and 
shortly  after  the  President's  call  of  June  18,  1916,  were  arrested  by 
the  municipal  authorities  of  the  city  of  Hamilton.  Ohio,  each  on  a 
charge  of  a  breach  of  the  peace.  The  accused  each  nled  a  petition  for 
habeas  corpus  in  the  District  Court  of  the  United  States,  Southern 
District  of  Ohio.  At  the  habeas  corpus  hearing  the  evidence  was  to 
the  effect  that  the  company  to  which  the  accused  belonged  was 
marching  to  the  courthouse  square  in  the  city  of  Hamilton  for  the 
purpose  of  participating  in  a  meeting  to  encourage  the  enlistment  of 
recruits,  and  that  some  of  the  persons  assembled  along  the  way 
pressed  forward  so  as  to  obstruct  the  marching  of  the  company  and 
were  pushed  back  in  order  that  the  company  might  pass.  The  com- 
plaint against  the  oflScer  and  sergeant  grew  out  of  their  action  in  thus 
clearing  the  way  for  their  company.  After  their  arrest  by  the  civil 
authorities,  charges  were  preferred  against  the  oflScer  and  sergeant 
by  the  military  authorities  and  the  court-martial  proceedings  were 
pending  at  the  time  of  the  habeas  corpus  hearing. 

The  petitioners  were  discharged  from  the  custody  of  the  State 

authorities  under  the  following  rulings  deduced  from  previous  cases: 

^  (a)  An  oflScer  who,  in  the  performance  of  what  he  conceives  to  be 

his  oflBcial  duties,  transcends  his  authority  and  invades  private  rights. 


BULLETIN  47. 

Bum-ehnI  WAK  department, 

No.  47.  J  Washington,  November  16^  1916. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army  for  the  month  of  October,  1916,  and  of  certain  decisions 
of  the  Comptroller  of  the  Treasury,  is  published  for  the  information 
of  the  service  in  general. 
[2489781,  A.  G.  O.] 

By  order  of  the  Secretary  of  War  : 

H.  L.  SCOTT, 
Major  General^  Chief  of  Staff. 
Official  :  * 

H.  P.  McCAIN, 

The  Adjutant  General. 


OPINIONS  OF  THE  JTTDOE  ADVOCATE  OENEKAL. 

ABICY  BESEBVE:  Continuation  of  gronner's  pay  on  being:  called  to  the 
colors. 

The  question  was  presented  whether  a  man  furloughed  to  the  re- 
serve and  returned  to  the  colors  with  his  battery  is  entitled  to  be 
carried  as  gunner,  his  qualification  as  such  not  having  expired  by 
limitation  under  A.  R.  1344,  which  provides  for  the  payment  to  a 
soldier  of  gunner's  pay  for  one  year  after  qualification,  provided 
that  "  he  continues  to  be  a  member  of  the  Field  Artillery  or  reenlists 
in  that  branch  of  the  service  within  three  months  from  date  of  dis- 
charge therefrom." 

Held^  that  under  the  circumstances  stated  the  soldier  "  continues 
to  be  a  member  of  the  Field  Artillery,"  imder  a  fair  construction  of 
the  regulation,  and  is  therefore  entitled  to  gunner's  pay. 

(13-111.2,  J.  A.  G.,  Oct.  21, 1916.) 


ASHY  BE8SBVE:  Fay  and  allowances  upon  responding:  to  mobilization 
order  and  being  excased. 

In  the  case  of  certain  members  of  the  Regular  Army  Reserve  who 
reported  in  compliance  with  the  mobilization  order  of  June  28, 1916, 
and  who  were  thereafter  excused  from  mobilization,  because  of  de- 
pendent families,  under  War  Department  instructions  dated  July  26, 
1916,  the  question  was  presented  as  to  their  right  to  pay  and  allow- 
ances and  mobilization  pay.    Under  section  32  of  Uie  National  De- 
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TBANSPOBTATION:  Charge  for  special  services  rendered  by  transporta- 
tion company. 

.  In  connection  with  the  transportation  by  the  Government  of  horses 
from  Washington,  D.  C,  to  St.  Louis,  Mo.,  the  railroad  company  put 
in  a  bill  for  $3  for  feed,  unloading,  loading,  and  switching  at  St. 
Louis,  submitting  with  the  bill  an  order  of  the  attendant  accom- 
panying the  horses  requiring  such  service. 

Heidi  that  the  service  having  been  rendered  in  accordance  with 
the  orders  of  the  attendant,  the  charges  should  be  paid. 

(Comp.  Treas.,  Dec.  1, 1916.) 
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MEBICAIf  BESEBVE  COBPS:  Purchase  of  Ordnance,  etc,  by  members  not 
in  active  service,  of  doubtful  le^rality — ^but  members  of  Officers'  Reserve 
Corps  may  purchase. 

On  inquiry  by  an  officer  of  the  Medical  Beserve  Corps  as  to  his 
right  to  purchase  from  the  Ordnance  Department  a  Springfield 
rifle,  etc.,  for  use  in  big  game  hunting. 

Held^  that  as  the  Act  of  March  4, 1911,  which  created  the  Medical 
Reserve  Corps,  conferred  upon  the  holders  of  commissions  issued 
thereunder  "all  authority,  rights  and  privileges  of  commissioned 
officers  of  the  like  grade  in  the  Medical  Corps  of  the  Army,  except 
promotion,  hut  only  when  called  into  active  dviy^'^  and  that,  as  sec- 
tion 37  of  the  National  Defense  Act  makes  officers  of  the  Medical 
Eeserve  Corps  eligible  for  appointment  to  the  Medical  section  of  the 
Officers'  Eeserve  Corps,  and  further  that  the  "  Medical  Reserve  Corps 
as  now  constituted  b^  law  "  shall  "  cease  to  exist  one  vear  after  the 
passage  "  of  the  National  Defense  Act,  the  sale  of  oronance  or  ord- 
nance property  to  officers  as  members  of  the  Medical  Reserve  Corps, 
such  officers  not  being  in  active  service,  would  be  of  doubtful  legality, 
and  recoTwrnended  that  such  sale  be  not  made  when  the  officer  will  not 
be  appointed  to  the  Officers'  Reserve  Corps. 

neld  further^  that  Paragraph  1520,  Army  Regulations,  as  to  sales 
of  ordnance,  etc.,  to  officers,  etc.,  is  sufficiently  broad  to  include  mem- 
bers of  the  Officers'  Reserve  Corps.  This  accords,  in  principle,  with 
the  opinion  of  the  Judge  Advocate  General  of  November  9,  1916,  to 
the  effect  that  as  the  Officers'  Reserve  Corps  is  an  integral  part  of  the 
Army  of  the  United  States  as  established  by  section  1  of  the  National 
Defense  Act,  its  members  are  entitled  to  purchase  uniforms,  clothing 
and  equipage  under  Paragraph  1174,  Army  Regulations. 

(6-301,  J.  A.  G.,  Dec.  23, 1916.) 


NATIONAL  QITABD:  Commission  of  officer  expiring  while  he  is  in  the 
Federal  service. 

Section  73  of  the  National  Defense  Act  provides: 

"  Commissioned  officers  of  the  National  Guard  of  the  several  States, 
Territories  and  the  District  of  Columbia  now  serving  under  com- 
missions regularly  issued  shall^  continue  in  office,  as  officers  of  the 
National  Guard,  without  the  issuance  of  new  commissions,"  upon 
taking  the  prescribed  oath. 

Hdd^  that  this  provision  operates  only  to  render  effective  in  the 
National  Guard  commissions  issued  by  a  State  and  does  not  pro- 
long the  officer's  commission,  and  that  a  National  Guard  officer  in 
the  service  of  the  United  States  can  not,  under  existing  law,  be  com- 
pelled to  continue  in  the  service  of  the  United  States  as  an  officer  of 
the  National  Guard  after  the  expiration  of  his  commission. 

(58-100,  J.  A.  G.,  Dec.  6,  1916.) 

(58-241,  J.  A.  a,  Dec.  8,  1916.) 


NATIONAL  GITABI):  Furlough  of  enlisten  men  to  the  Beserve. 

The  following  questions  were  submitted: 

(a)  "  Can  a  member  of  the  National  Guard  be  furloughed  to  the 
reserve  before  the  end  of  the  active  service  period? 
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OFFIOBBS'  RESKBVE  COBPS:  Assicrnxnent  of  members  as  disbursing  offi- 
cers when  ordered  to  active  duty. 

The  question  was  presented  whether  reserve  officers  of  the  Aviation 
Section  of  the  Signal  Corps,  ordered  to  active  duty,  may  legally  be 
assigned  to  duty  as  disbursing  officers. 

Held^  that  reserve  officers,  when  ordered  to  active  duty  in  accord- 
ance  with  Sections  37  and  39  of  the  National  Defense  Act  "  for  duty 
with  troops,"  may,  while  in  active  service  for  such  duty,  be  assigned 
to  any  duty  in  connection  with  such  troops  to  which  Kegular  Army 
officers  serving  therewith  may  be  assigned,  including  duty  as  disburs- 
ing officers. 

(^228.1,  J.  A.  G.,  Dec.  19,  1916.) 


TBAVEL  EXPENSES:  Officer  on  duty  in  connection  with  National  Ouard. 

Section  67  of  the  National  Defense  Act  provides  for  the  payment, 
from  the  Federal  appropriations  for  the  National  Guard,  of  the 
^  actual  and  necessary  expenses  incurred  by  officers  and  enlisted  men 
of  the  Regular  Armv  when  traveling  on  duty  in  connection  with 
the  National  Guard/'  In  the  case  of  an  officer  of  the  Ordnance 
Department  directed  to  make  an  inspection  of  field  artillery  material 
in  the  hands  of  the  National  Guard. 

Held^  that  he  was  entitled  to  actual  expenses  of  travel,  and  not 
mileage,  for  travel  in  the  performance  of  such  duty,  payable  from 
the  $2,000  appropriation  for  ^'  inspection  of  material  pertaining  to 
Field  Artillery  and  Signal  Corps  in  the  hands  of  the  National 
Guard"  (39  Stat,  647.) 

(94-210,  J.  A.  G.,  Dec.  4,  1916.) 


UNIFOBM:  Wearing  of,  by  civilians  of  Army  Young  Men's  Christian  Asso- 
ciation. 

Section  125  of  the  National  Defense  Act  prohibits  the  wearing  of 
the  uniform  of  the  Army,  Navy  or  Marine  Clorps,  or  any  distinctive 
part  thereof,  or  a  uniform  any  part  of  which  is  similar  to  a  distinc- 
tive part  of  the  uniform,  imless  the  wearer  be  a  member  of  the 
United  States  Army,  Navy  or  Marine  Corps,  providing,  however, 
that  certain  military  and  quasi-military  organizations  such  as  "  mem- 
bers of  the  or^nizations  known  as  the  Boy  Scouts  of  America,  or 
the  Naval  Militia,  or  such  other  organizations  as  the  Secretary  of 
War  may  designate,"  shall  be  excepted  from  the  prohibition. 

Held^  that,  as  the  organizations  that  are  expressly  named  as  ex- 
cepted are  either  military  or  quasi-military,  and  in  view  of  the  rule 
of  associated  words,  it  was  the  intention  of  Congress  that  the  Secre- 
tary of  War's  authority  to  designate  other  organizations  should  be 
limited  to  those  of  a  similar  character,  and  that  the  Secretary  of  War 
is,  therefore,  not  authorized  to  desi^ate  the  Army  Young  Men's 
Christian  Association  as  an  organization  exempt  from  the  provisions 
of  section  125  of  the  National  Defense  Act. 

(96-140,  J.  A.  G.,  Dec.  23,  1916.) 
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Organized  Militia  called  out  in  the  national  defense  where  the  man, 
at  his  own  request  and  for  his  own  convenience,  was  permitted  to 
leave  the  military  hospital  to  go  to  his  home,  and  thereafter  entered 
the  private  hospital  on  his  own  responsibility. 
(Comp.  Treas.,  Dec.  15, 1916.) 


KATIONAL  OTTABD:  Officers  entitled  to  leaves  of  absence. 

An  officer  of  the  National  Guard  included  in  the  President's  call 
for  Federal  service  who  has  taken  the  new  National  Guard  oath  pre- 
scribed by  the  Act  of  June  3,  1916,  or  has  been  mustered  into  the 
Federal  service,  is  entitled  to  the  benefits  of  the  leave  laws  applicable 
to  officers  of  the  Regular  Army  from  the  time  that  he  reported  at  his 
company  rendezvous  in  response  to  the  call  of  the  President. 

(Comp.  Treas.,  Dec  4,  1916.) 


ITATIONAL  OTTABD:  Pay  of  soldiers  rejected  by  State  authorities  before 
muster-in. 

A  private  of  the  National  Guard  who  responded  to  the  President's 
call  of  June  18, 1916,  reporting  at  company  rendezvous  June  19,  was 
subsequently,  before^  muster-in,  examined  by  the  State  authorities 
June  3,  1916,  and  rejected.  The  question  was  submitted  whether  he 
was  entitled  to  pay  from  Federal  funds  in  view  of  the  fact  that  he 
was  examined  and  discharged  without  ever  having  been  presented  to 
the  United  States  mustering  officer. 

Held^  that  the  soldier  was  entitled  to  pay  from  the  date  he  reported 
at  his  company  rendezvous  in  response  to  the  President's  call,  and 
that  the  State  authorities  being  unauthorized  after  the  call  to  dis- 
charge him  their  action  in  rejecting  the  soldier  was  without  legal 
force  and  effect,  but  might  be  confirmed  by  the  Federal  authorities, 
in  which  event  his  right  to  paj  would  terminate  on  the  date  of  his 
rejection  by  the  State  authorities. 

(Comp.  Treas.,  Dec.  19, 1916.) 


TBANSPOBTATION :  Land  grrant;  shipment  of  officers'  private  mounts. 

The  transportation  rates  for  the  shipment  of  officers'  private 
mounts  which  they  are  required  to  keep  for  use  in  the  military  service 
are  subject  to  land  grant  deduction;  the  decisions  with  respect  to 
shipment  of  officers'  household  goods,  to  the  effect  that  the  rates 
therefor  are  not  subject  to  land  grant  deductions,  not  being  appli- 
cable to  horses  which  are  required  to  be  kept  for  military  service. 

(Comp.  Treas.,  Dec.  11, 1916.) 
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National  Guard  between  the  ages  of  nineteen  and  twenty-two  years 
who  have  served  as  enlisted  men  not  less  than  one  year,  to  be  selected 
under  such  regulations  as  the  President  may  prescribe." 

Ileld^  that  to  satisfy  the  requirements  of  the  statute  the  prior  serv- 
ice must  have  been  rendered  in  that  branch  from  which  the  applica- 
tion is  made. 

(6-142,  J.  A.  G.,  Jan.  18, 1917.) 


ENLISTED  MEN:  Appointment  of  sergreants,  limited  warrant,   in  provi- 
sional ambalance  companies. 

A  lance  corporal  in  a  provisional  ambulance  company,  with  the 
Mexican  Punitive  Expedition,  having  passed  an  examination  for 
appointment  as  sergeant.  Medical  Department,  limited  warrant,  the 
question  was  presented  as  to  the  legality  of  making  such  appoint- 
ment. 

Held^  that  such  appointments  may  properly  be  made  in  provisional 
ambulance  companies  the  organization  oi  which  has  been  authorized 
or  approved  by  the  Secretary  of  War. 

(6-227.1,  J.  A.  G.,  Nov.  17, 1916.) 


ENLISTED  MEN:  Lance  corporals. 

The  question  was  presented  as  to  the  propriety  of  appointing  a 
lance  corporal,  in  an  Infantry  supply  company,  from  the  grade  of 
wagoner,  in  view  of  the  fact  that  the  personnel  or  such  company  does 
not  include  the  grade  of  private. 

Ueld^  that  such  appointment  may  not  be  made,  so  long  as  para- 
graph 272,  A.  R.,  1913,  authorizes  only  "  privates  "  to  be  so  appomted. 

( 6-151.1,  J.  A.  G.,  Jan.  12, 1917. ) 


HTLITABY  ACADEMT:  Appointment  of  cadets. 

The  question  was  presented  whether  enlisted  service  in  the  Navy 
may  be  counted  in  determining  the  eligibility  of  an  enlisted  man  in 
the  Regular  Army  for  appointment  to  the  Military  Academy  under 
the  provisions  of  section  2  of  the  act  of  May  4,  1916,  authorizing 
appointment  as  cadets  of  enlisted  men  of  the  Regular  Army  ana 
National  Guard  "  who  have  served  as  enlisted  men  not  less  than  one 
year." 

Ueld^  that  the  statute  contemplates  a  year's  service  in  one  or  the 
other  of  the  forces  named,  and  that  service  as  an  enlisted  man  in  the 
Navy  could  not  be  counted  for  the  purposes  of  the  act. 

(6-141,  J.  A.  G.,  Dec.  4, 1916.) 


NATIONAL  OTTABD:  Enlisted  men,  discharge. 

An  enlisted  man  of  the  New  York  National  Guard  had  served,  on 
March  15, 1915,  five  years,  the  term  of  his  enlistment,  after  deducting 
the  time  ne  was  "  dropped,"  which  under  the  provisions^  of  the  State 
law  may  be  done  without  terminating  service.    Not  having  been  dis- 
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Tisions  of  paragraph  824,  Army  Regulations,  on  the  subject,  and  in  , 
line  with  the  practice  common  to  the  several  Executive  Departments, 
the  request  should  not  be  complied  with — an  additional  reason  beinjg 
that  the  Department  of  Justice  would  be  called  upon  to  defend  a  suit 
based  on  the  claim,  and  might  be  embarrassed  by  the  conclusions  of 
the  board. 

(66-124,  J.  A.  G.,  Jan.  12,  1917.) 


POST  EXCHANGES:  Settlement  of  disputes  between  exchanges  and  cred- 
itors. 

A  post  exchange  of  a  National  Guard  regiment  in  the  service  of  the 
United  States  purchased  certain  supplies,  which  were  returned  to  the 
vendor  for  credit  on  account  when  the  regiment  was  ordered  mustered 
out  of  the  Federal  service.  The  vendor  refused  to  accept  the  goods 
returned,  asserting  that  they  were  not  purchased  with  that  under- 
standing, while  the  post  exchange  officer  insisted  that  all  the  ex- 
change's goods  were  purchased  with  the  distinct  understanding  that 
they  were  to  be  returned  in  the  event  of  the  muster-out  of  the  regi- 
ment.   The  vendor  appealed  to  the  War  Department. 

Held^  that  it  is  not  the  policy  of  the  War  Department  to  interfere 
in  the  contractual  relations  between  post  exchanges  and  their 
creditors  where  there  is  a  bona  fide  dispute  which  appears  to  be  a 
proper  case  for  judicial  determination^  and  that  no  action  could  be 
taken  in  the  instant  case  for  the  further  reason  that  the  regiment  to 
which  the  post  exchange  belonged  had  been  mustered  out  of  the 
Federal  service  and  its  officers  had  passed  primarily  beyond  the 
control  of  the  War  Department. 

(40-100,  J.  A.  G.,  Jan.  2,  1917.) 

PUBLIC  PROPEKTY:  Liability  of  ship  owner  for  loss  or  damage  of,  at  sea. 

In  the  case  of  two  Armjr  mules  lost  at  sea  from  a  commercial  vessel 
upon  which  they  were  bein^  stripped  by  the  Quartermaster  Corps, 
the  steamship  company  claimed  exemption  from  liability  on  the 

Eound  that  the  loss  was  due  to  dangers  of  the  sea,  the  mules  having 
en  washed  overboard  from  the  deck,  where  they  were  stowed  in 
cattle  stalls  when  the  vessel  "  shipped  a  succession  of  heavy  seas." 

Held,,  that  imder  the  Harter  Act  (27  Stat.,  445)  it  was  incumbent 
upon  the  vessel  owner  to  show  that  it  exercised  due  diligence  to  make 
the  vessel  seaworthy  before  commencement  of  the  voyage,  including 
the  deck  structure  for  securing  the  mules,  and  that  in  the  absence  oi 
proof  of  the  exercise  by  the  company  of  due  diligence  to  make  the 
vessel  in  all  respects  seaworthy,  as  required  by  the  Harter  Act,  the 
company  could  not  be  exempted  from  liability  for  the  loss. 

(76-700,  J.  A.  G.,  Jan.  22, 1917.) 


DECISIONS  OF  THE  COMFTBOLLEE  OF  TEE  TBEASUBT. 

(Digests  prepared  in  the  office  of  the  Judge  Advocate  GeneraL) 

CSLAIMS:  Additional  payment  after  final  settlement,  Jurisdiction. 

Upon  making  payment  under  a  contract  for  furnishing  a  machine 
lathe  according  to  specilBcations,  the  sum  of  $6.07  was  <kducted  for 
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that  is  to  be  reduced  to  writing  and  if  a  clerk  or  some  other  agent 
makes  a  mistake  we  perceive  no  reason  why  the  writing  should  not 

be  made  to  conform  to  the  fact.  ♦  ♦  ♦  There  was  a  mistake  made 
by  a  clerk  in  not  striking  out  a  printed  clause  from  that  requisition. 
It  is  as  if  a  principal,  after  making  the  agreement,  had  taken  a 
printed  form  and  forgotten  to  draw  his  pen  through  the  words.  The 
failure  of  the  contractor  to  read  before  signing  an  instrument,  the 
terms  of  which  he  had  seen  in  print,  is  not  enough  to  debar  him  from 
seeking  relief." 

In  reference  to  the  contractor's  further  claim  for  the  recovery  back 
of  port  charges  levied  ajgainst  his  vessels  at  Manila  on  the  ground 
that  the  Philippine  tariff  act  of  March  3,  1905,  exempts  from  such 
charges  "  a  vessel  belonging  to  or  employed  in  the  service  of  the 
Government  of  the  United  States," 

Held^  that  the  werds  quoted  do  not  mean  every  vessel  that  carries 
a  ton  or  a  cargo  of  coal  for  the  Government  but  only  one  that  is  under 
the  control  of  the  United  States,  and  is  an  agency  of  the  Govern- 
ment, and  that  therefore  the  contractor's  vessels  did  not  come  within 
the  meaning  of  the  provision. 

{Ackerlind  v.  United  States,  decided  by  U.  S.  Sup.  Ct.,  Apr.  8, 
1916.) 


PUBLIC  PROPEKTY:  Damair«  to. 

In  a  suit  hj  the  United  States  in  admiralty  against  the  owner  of  a 
vessel  for  injuries  to  a  Government  cable, 

Heldj  by  the  court,  that  as  the  evidence  showed  that  the  damage 
was  the  result  of  negligence  in  the  management  of  the  vessel,  there 
should  be  a  decree  for  the  Government  imless  the  claim  of  the  owner 
of  the  vessel  that^  owing  to  the  character  of  the  property  injured, 
admiralty  was  without  jurisdiction,  was  sound.  Upon  the  latter 
point.  Held,  that  under  the  authorities  the  location  of  the  cable  is 
controlling  and  ^ves  it  a  maritime  relation;  and  that  since  the  in- 
juries were  done  m  the  operation  of  navigation  to  a  cable  while  occu- 
pying some  portions  of  the  navigable  channel,  the  matter  came 
withm  the  admiralty  jurisdiction. 

(United  States  v.  North-German  Lloyd,  District  Court,  So.  Dist. 
of  N.  Y.,  Jan.  13,  1917.) 
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not  as  compensation  but  to  promote  the  performance  of  his  military 
duty,  is  not  an  allowance,  and  so  may  be  issued  without  express 
statutory  authority. 

(80-130,  J.  A,  G.,  Feb.  14, 1917.) 


BONDS:  Cancellatioii  of. 

Upon  the  question  raised  as  to  the  authority  of  the  Secretary  of 
War  to  surrender  a  bond,  which  had  been  accepted  by  him  in  the 
exercise  of  his  discretion  under  a  statute,  upon  the  city  furnishing 
a  bond  in  a  reduced  penalty  deemed  sufficient  for  the  purpose. 

Held^  in  accordance  with  the  practice  of  the  several  executive  de- 
partments, that,  in  the  absence  of  authority  from  Confess,  ex- 
ecutive officers  have  no  authority  to  surrender  or  release  obligations 
of  the  United  States;  that  upon  the  acceptance  of  the  bond  the 
United  States  acquired  certain  rights  as  obligee ;  and  that  the  princi- 
ple is  that  no  executive  officer,  without  authority  of  law,  can  sur- 
render or  waive  such  rights.  While  the  United  States  has  the  same 
powers  in  respect  to  contracts  that  private  personsi  have  (V.  S.  v. 
Smithy  194  U.  S.,  218)  the  principle  is  that  its  officers  or  agents  do 
not  possess  plenary  powers  (8  Comp.  Dec,  106),  and  can  not,  with- 
out authority  from  Congress,  surrender  or  waive  the  rights  of  the 
Government  (citing  4,  Opin.  Atty.  Gen.,  312).  While  the  Secretary 
of  War  may,  if  he  deems  the  security  insufficient,  require  further 
security,  he  may  not,  therefore,  without  authority  of  Congress,  re- 
lease securi^  which  has  been  accepted. 

(12-332,  J.  A.  a,  Jan.  3,  1917.) 


CIVIL  ATXTHOBITIES :  Expenses  for  detention  of  soldier. 

Where  a  soldier  absent  without  leave  was  arrested  by  the  chief  of 
police  of  a  town,  who  notified  the  military  authorities  thereof,  and 
was  instructed  to  hold  him  until  the  arrival  of  a  guard  sent  to  con- 
duct the  soldier  back  to  his  post, 

Held^  that  the  chief  of  police  was  entitled  to  reimbursement  for 
expense .  incurred  by  him  m  connection  with  the  arrest  and  deten- 
tion of  the  soldier,  such  arrest  having  been  ratified  by  the  request 
of  the  military  authorities  that  he  be  held,  and  that  there  bein^  no 
other  appropriation  available  therefor  payment  could  be  authorized 
by  the  Secretary  of  War  from  the  appropriation  for  contingencies 
of  the  Army. 

(26-200,  J.  A.  G.,  Jan.  3,  1917.) 


CONTRACTS:  Advertising  for  bids. 

The  city  of  New  York  had  appropriated  $95,000  to  fill  in  certain 
marsh  lands  which  it  held  adjacent  to  other  marsh  lands  owned  W 
the  Government  on  a  military  reservation  in  New  York  Harbor.  It 
offered  to  enter  into  a  contract  with  the  Government  to  fill  in  at  the 
same  time,  and  at  the  actual  cost  of  the  work,  the  said  Government 
marsh  lands,  the  estimated  cost  of  the  work  required  to  be  done  on 
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#  

militia  on  their  muster  into  the  Federal  service  against  the  initial 
allowance  of  the  men,  submitted  the  following  (]^uestions: 

(a)  Whether  the  interpretation  of  the  law  as  given  in  the  said  opin- 
ion is  not  in  violation  of  paragraph  460,  Army  Regulations? 

(6)  Whether  it  does  not  have  the  effect  of  requiring  the  full  price 
of  clothing  issued  to  the  State  and  brought  with  the  National  Guard 
or  Orgamzed  Militia  into  the  Federal  service  to  be  charged  against 
the  initial  allowance  of  the  enlisted  men  ? 

Ileld^  with  reference  to  (a),  that  the  requirement  as  stated  in  the 
said  opinion  of  the  Judge  Advocate  General  is  contrary  to  the  terms 
of  the  regulation,  but  that  the  law  requires  that  the  militia  while  in 
the  Federal  service  shall  receive  the  same  pay  a/nd  aUowam>ces  as 
Regular  troops,  and  as  Regular  troops  are  charged  with  the  clothing 
supplied  to  them  on  enlistment,  it  follows  that  the  clothing  with 
which  the  militia  is  supplied  when  entering  the  Federal  service,  the 
clothing  having  been  furnished  by  the  Government,  must  be  charged 
to  them;  that  the  requirement  of  the  regulation,  being  inconsistent 
with  the  law,  must  give  way  to  the  law.^ 

Held^  with  respect  to  (6),  that  the  opinion  of  this  office  under  con- 
sideration does  not  require  the  clothing  to  be  charged  at  the  full  issue 
price  of  the  same,  but  that  if  the  clothing  is  worn  it  should  be 
charged  at  a  reduced  price  fixed  by  a  surveying  officer  in  view  of  its 
condition  at  the  time. 

(72-420.2,  J.  A.  G.,  Dec.  15,  1916.) 


NATIONAL  GTJABD:  Property  shortages. 

On  the  question  as  to  the  action  which  should  be  taken  to  relieve 
the  hardships  involved  in  holding  up  the  final  pay  accounts  of  offi- 
cers of  the  National  Guard  or  Organized  Militia  pending  the  de- 
termination of  their  responsibility  for  shortages  of  public  property. 

Heldj  that  the  question  of  the  accountability  for  public  property 
is  one  to  be  determined  by  the  Secretary  of  War  under  the  act  of 
March  29,  1894  (28  Stat,  457) ;  that  there  is,  therefore,  no  legal  ob- 
jection to  modifying  the  regulations  so  as  to  relieve  the  hardships 
complained  of  so  far  as  practicable ;  and  that  such  hardships  can  be 
relieved,  with  due  regard  to  the  interests  of  the  United  States,  by 
modifying  the  regulations  so  as  to  permit  of  settlement  as  follows : 

(a)  As  to  officers  of  the  Organized  Militia  or  National  Guard  who, 
after  their  muster  out,  have  the  status  of  officers  of  the  National 
Guard  as  organized  under  the  act  of  June  3,  1916,  final  payment  to 
be  made  as  soon  as  the  status  of  the  complainant  as  an  omcer  of  the 
National  Guard  is  fixed — the  Government  being  secured  by  the  right 
to  withhold  pay  accruing  to  the  officer  as  an  officer  of  the  National 
Guard  for  any  shortages  in  respect  of  which  it  may  be  finally  de- 
termined he  is  chargeaole. 

(6)  As  to  officers  of  the  Organized  Militia  who,  upon  their  mus- 
ter out,  do  not  assume  the  status  of  officers  of  the  National  Guard  as 
organized  under  the  act  of  June  3,  1916,  partial  payments  be  made 
withholding  only  the  amount  for  which  the  preliminary  report  indi- 
cates that  the  officer  is  properly  accountable,  such  partial  payment 
to  be  made  when  the  complainant  has  signed  a  certificate  to  the  effect 
that  all  property  for  which  he  is  accountable  or  responsible  has  been 
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Ueld^  that  section  60,  relating  to  the  period  of  enlistment,  and  sec- 
tion 70,  prescribing  the  oath  oi  enlistment,  as  well  as  other  sections 
of  the  national-defense  act,  indicate  clearly  that  the  term  "  National 
Guard  "  includes  an  active  and  a  reserve  force,  and  that  unless  the 
context  indicates  a  different  meaning  the  term  "National  Guard'' 
should  be  construed  as  including  the  National  Guard  Reserve.  The 
question  was  answered  in  the  affirmative. 

(64-213.3,  J.  A.  G.,  Feb.  3,  1917.) 


POSSE  COMITATTJS:  Begular  officers  serving  under  commissions  in  Na- 
tional Guard. 

On  the  question  raised  as  to  whether  section  15  of  the  act  of  June 
18,  1878  (20  Stat.,  152),  forbidding  the  employment  of  any  part  of 
the  Army  as  a  fosse  condtatv^  or  otherwise  to  enforce  the  laws,  ex- 
cept where  expressly  authorized  by  Congress,  would  preclude  an 
officer  of  the  ESegular  Army  serving  under  a  commission  in  the  Na- 
tional Guard  from  serving  with  the  National  Guard  in  case  of  an 
emergency  causing  the  governor  to  call  out  the  same. 

Held^  that  as  section  100  of  the  national-defense  act,  approved 
June  3,  1916,  authorizes  officers  of  the  Kegular  Army  detailed  to 
duty  with  the  National  Guard  to  "accept  commissions  in  the  Na- 
tional Guard,  with  the  permission  of  the  President,  determinable  in 
his  discretion,"  and  as  section  61  of  the  same  act  recognizes  the  rights 
of  the  States  "  in  the  use  of  the  National  Guard  within  their  respec- 
tive borders  in  time  of  peace,"  the  service  of  the  regular  officer  under 
his  commission  as  an  officer  of  the  National  Guard  would  not  be  a 
violation  of  the  posse  comitatus  act;  that  while  holding  a  commis- 
sion in  the  National  Guard  imder  authority  of  the  act  of  June  3, 
1916,  he  would  be  under  orders  of  the  governor  of  the  State,  and 
for  the  time  being  his  status  as  a  regular  officer  would  be  in  abey- 
ance; and  that  as  an  officer  of  the  National  Guard  he  would  be  suo- 
ject  to  the  lawful  orders  of  the  governor  of  the  State. 

(64-^12.4,  J.  A.  G.,  Jan.  18, 1917.) 


PUBLIC  PBOPEBTY:  Lease  of. 

Bids  having  been  invited  for  the  lease  of  grazing  privileges  on  a 
target  and  maneuver  reservation,  under  the  act  of  July  28,  1892,  on 
the  question  raised  whether  it  would  be  legal  to  pass  over  the  highest 
bid  in  favor  of  the  alternative  bid  of  another  bidder  containing  con- 
ditions materially  diiferent  from  those  stated  in  the  advertisement, 

Held^  that,  if  the  legality  of  the  proposed  action  be  tested  by  the 
decisions  under  statutes  regarding  advertising  in  the  making  of 
Government  contracts,  it  would  not  be  legal  to  accept  the  alternative 
bid,  but  thiat  as  the  Secretary  of  War  in  making  leases  under  this 
statute  may  advertise  or  not,  m  his  discretion,  it  would  not  be  illegal 
to  accept  the  alternative  bid.  Upon  submission  of  the  question  to 
the  Secretary  of  War  for  decision  as  to  the  course  to  be  adopted  in 
this  class  of  cases,  it  was  ordered  that  the  highest  legal  bid  be 
accepted  after  advertising  in  the  present  and  future  cases. 

(80-722,  J.  A.  G.,  Feb.  10,  1917.) 
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Jleldj  that  the  language  of  the  section  referred  to  defines  the  Vet- 
erinary  Corps  bs  consisting  of  "said  veterinarians  and  assistant 
veterinarians,"  and  these  words  can  relate  only  to  the  veterinarians 
and  assistant  veterinarians  whose  appointments  have  been  provided 
for  in  the  preceding  clauses.  The  words,  "  including  veterinarians 
now  in  the  service,"  are  employed  in  the  section  only  for  the  purposes 
(1)  of  limiting  the  nimiber  or  officers  who  may  be  appointed  veteri- 
narians and  assistant  veterinarians  under  the  terms  of  the  section, 
and  (2)  of  indicating  that  the  discharge  of  veterinarians  then  in  the 
service  was  not  required ;  and  do  not  have  the  effect  of  including  the 
"  veterinarians  now  in  the  service  "  in  the  Veterinary  Corps,  wnich 
the  sectionplainly  constitutes  through  new  appointment. 

re-133,  J.  A.  G.,  Jan.  26, 1917.) 


SUPPLY  COMPANY:   Commanding  officer  of. 

A  captain  of  Infantry  was  appointed  quartermaster  of  his  regi- 
ment on  March  17,  1913,  effective  March  18,  1^13,  and  served  con- 
tinuously as  quartermaster  and  commanding  officer  of  the  supply 
company.  Upon  inquiry  by  the  commanding  officer  of  the  regiment 
as  to  whether  he  must  be  relieved  from  such  duty  on  March  17, 1917, 

Held^  that  the  commanding  officer  of  the  sup{)ly  company  in  an 
Infantry  regiment  is  a  staff  officer  within  the  meaning  of  Army  Ref- 
lations 249,  and  his  tour  of  duty  as  such,  taken  in  connection  with 
any  prior  service  as  a  regimental  staff  officer,  can  not  exceed  four 
years.  • 

(a-124.23,  J.  A.  G.,  Feb.  17,  1917.) 


DECISIONS  OF  THE  COMPTEOIXEB  OF  THE  TBEASTTST. 

(Digests  prepared  In  the  office  of  the  Judge  Advocate  General.) 

APFBOFBIATIONS:  Proceeds    from    sale    of    unsuitable    quartermaster 
stores. 

It  was  proposed  to  sell,  after  due  public  notice,  a  large  quantity 
of  nonregulation  shoes  purchased  in  the  emergency  of  the  mobiliza- 
tion of  the  National  Guard,  but  never  issued  because  it  became  pos- 
sible to  obtain  shoes  of  the  regulation  pattern,  and  the  question  was 
presented  whether  the  proceeds  from  such  a  sale  could  be  deposited 
to  the  credit  of  the  appropriation  from  which  the  shoes  were  pur- 
chased 

Held,  that  the  act  of  March  23. 1910  (33  Stat.,  257),  relating  to  the 
deposit  of  proceeds  from  sales  or  serviceable  supplies  or  stores  is  not 
an  authority  for  the  sale  of  property,  nor  does  it  apply  to  property 
sold  to  the  general  public ;  that  there  exists  no  authority  oi  law  for 
the  sale  of  serinceahle  quartermaster  supplies  to  the  public  generally, 
and  that  if  the  shoes  be  classed  as  "  unsuitable  for  the  public  se^ice  " 
and  sold  as  provided  bv  section  1241,  Revised  Statutes,  the  proceeds 
must,  under  the  general  legislation  in  section  3618,  Revised  Statutes, 
be  covered  into  the  Treasury  as  miscellaneous  receipts. 

(Comp.  of  the  Treas.,  Feb.  19,  1917.) 
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to  make  the  Government  lidble  for  such  risks  as  are  common  to  per- 
sons in  civil  life. 

(23  Comp.  Dec,  411.) 

COMPTBOLLEB  OF  THE  TBEASUBY:  Jurisdiction. 

In  the  case  of  a  disallowance  by  the  auditor  of  $18.75  in  a  disburs- 
ing officer's  accounts  on  account  of  an  alleged  overpayment  to  another 
officer,  the  latter  refunded  the  amount  upon  the  request  of  the  dis- 
bursing officer  but  at  the  same  time  requested  that  the  case  be  sub- 
mitted to  the  comptroller  for  a  review  of  the  auditor's  action.  The 
War  Department  havinff  complied  with  the  officer's  request, 

Heldj  by  the  comptroller,  that  the  refundment  having  been  made, 
the  auditor  was  authorized  to  credit  the  disbursing  officer's  accounts 
with  the  sum  so  refunded,  and  that  there  was  therefore  no  ground 
for  an  appeal  as  to  such  settlement.  Advised,  however,  that  the 
papers  would  be  forwarded  to  the  auditor  who  had  authority  to  settle 
the  officer's  claim  for  repayment  of  the  sum  refimded  by  him,  and 
that  if  after  such  settlement  the  officer  be  dissatisfiea  with  the 
auditor's  action  he  could  appeal  to  the  comptroller. 

(Comp.  Treas.,  Jan.  29,  1917.) 


DECISIONS  OF  THE  COTTSTS. 

(Digests  prepared  in  the  office  of  the  Judge  AdTocate  GeneraL) 
HOBSES:  Claims  for  loss  of,  in  military  service. 

In  a  decision  of  the  Court  of  Claims  of  January  17,  1916,  in 
Griffis  V.  Vrdted  States^  it  was  held,  overruling  decision  in  the  Hardie 
ease  (39  C.  Cls.,  250),  that  section  3482,  Kevised  Statutes,  as  amended 
by  the  act  of  June  22,  1874,  and  subsequent  acts,  authorizing  the  re- 
imbursement of  officers  for  horses  lost  in  the  military^  service,  had 
expired  by  limitation  and  no  longer  authorized  such  reimbursement. 
(Bui.  No.  8,  W.  D.,  1916,  p.  13.)     Upon  a  rehearing, 

Held^  That  only  for  the  purposes  of  the  act  of  1874  was  section 
3482,  Revised  Statutes,  amended,  and  that  after  the  act  of  1874  ex- 
pired by  its  limitation,  section  3482,  Revised  Statutes,  continued  in 
force  unaffected  by  the  1874  act  and  still  remains  in  force.  The 
former  opinion  in  this  case  was  modified  accordingly.  Section  3482, 
Revised  Statutes,  authorizes  payment  for  horses  killed  in  battle 
or  lost  under  certain  other  described  contingencies. 

{Frank  C.  GrifjiB  v.  United  States,  decided  by  C.  Cls.,  Feb.  5, 1917.) 


PBIVATE  FBOFEBTY:  Destruction  of  by  military  forces. 

Where  militia  troops  were  ordered  out  by  the  governor  of  a  State 
for  the  purpose  of  restoring  peace  and  order  in  a  county  declared  by 
him  to  be  m  a  state  of  insurection,  and  the  commanding  officer  of 
ihi^  militia  ordered  all  saloons  closed  in  a  city  in  the  troubled  area 
between  7  p.  m.  and  8  a.  m.,  with  the  warning  that  "the  stock  of 
liquors  of  any  person  or  persons  violating  this  rule  will  be  destroyed 


BULLETIN  18. 

Bulletin  1  WAR  DEPARTMENT, 

No.  18.    J  Washington,  April  ff,  1917. 

The  following  digest  of  opinions  of  the  Judge  Advocate  General 
of  the  Army,  for  the  month  of  March,  1917,  and  of  certain  decisions 
of  the  Comptroller  of  the  Treasury  and  of  courts,  together  with  notes 
on  military  justice  prepared  under  the  direction  of  the  Judge  Advo- 
cate General,  and  a  compilation  of  Federal  and  State  laws  prohibit- 
ing discrimination  against  the  uniform,  is  published  for  the  informa- 
tion of  the  service  in  general. 
[2526413  B— A.  G.  O.] 
By  order  of  the  Secretary  op  War  : 

H.  L.  SCOTT, 
Major  Generaly  Chief  of  Staff. 
Official  : 

H.  P.  McCAIN, 

The  Adjiitant  General. 


OPINIONS  OF  THE  JTJDOE  ADVOCATE  OENEBAL. 
AVIATION  PAY:  Officers'  Beserve  Corps. 

Upon  reference  for  opinion  as  to  whether  or  not  officers  of  the 
aviation  section,  Signal  Officers'  Reserve  Corps,  when  assigned  to 
duty  requiring  them  to  make  regular  and  frequent  aerial  flints,  are 
entitled  to  the  extra  pay  authorized  under  section  13  of  the  national 
defense  act,  approved  June  3,  1916. 

Held,  that  as  section  39  of  the  same  act  provides  that  Reserve 
Corps  officers,  when  ordered  "  to  duty  with  troops  or  at  field  exercises, 
or  for  instruction,"  when  provision  is  made  therefor,  shall,  while  so 
serving,  "  receive  the  pay  and  allowances  of  their  respective  grades 
in  the  Regular  Army,'  and  as  section  13  of  said  act  specifically  pro- 
vides, with  respect  to  aviation  officers,  that  "  each  aviation  officer  au- 
thorized by  this  act  shall,  while  on  duty  that  requires  him  to  partici- 
pate regularly  and  frequently  in  aerial  flights,  receive  an  increase  of 
twenty-five  per  centum  in  the  pay  of  his  grade  and  length  of  service 
under  his  commission,"  a  Reserve  Corps  officer  of  the  aviation  sec- 
tion assigned  to  active  duty  requiring  him  to  make  regular  and  fre- 
?uent  aerial  flights  is  entitled  to  receive  the  increased  pay  authorized 
or  such  duty,  as  such  officer  comes  within  the  description,  "each 
aviation  officer  authorized  by  this  act." 
(6-301,  J.  A.  G.,  Mar.  12, 1917.) 


CHAUPFETIBS :  Procurement  of  local  licenses. 

The  decision  of  the  Comptroller  of  the  Treasury  dated  January  10, 
1917  (23  Comp.  Dec,  286),  is  conclusive  that  existing  Federal  appro- 
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nished  by  the  Government  failed,  and  it  became  necessary  to  use  the 
automobiles  belonging  to  the  State  and  to  individuals  and  organiza- 
tions in  the  service  of  the  United  States  and  they  were  so  used  in 
pursuance  of  competent  orders,  under  such  circumstances  the  ex- 
penses for  their  maintenance  and  operation  would  be  a  proper  charge 
against  the  Government  and  payable  from  Army  appropriations. 
Such  obligation  would  arise  under  an  implied  contract,  and  no  formal 
contract  nunc  pro  tnnc^  such  as  suggested  in  this  case  would  be  neces- 
sary. But  in  no  case  where  there  was  not  an  absolute  emergency 
which  required  the  practical  taking  over  of  the  motor  cars  by  the 
United  States  for  operation  under  its  supervision  can  reimbursement 
legally  be  made  for  anv  expense  in  connection  therewith. 
(18-600,  J.  A.  G.,  Feb.  24, 1917.) 


CONTBACTS:   Extra  work  due  to  faulty  desigrn. 

The  contractors  for  the  construction  of  a  wharf  submitted  a  claim 
for  extra  work  required,  before  the  completion  of  the  wharf,  to  repair 
damages  thereto  caused  by  the  sliding  of  the  bank  carrying  the  foot- 
ings of  the  piles  outward,  causing  the  outer  end  of  the  wharf  to  settle 
below  the  required  grade.  At  the  time  of  the  damage  the  wharf  was 
completed,  with  the  exception  of  certain  braces,  which  could  not  be 
placed  within  the  contract  period  because  of  the  high  water.  The 
wharf  was  constructed  strictly  in  accordance  with  the  specifications 
and  at  the  location  designated  bv  the  post  quartermaster.  The  con- 
tractors were  required,  against  their  protest,  to  remove  the  damaged 
portion  of  the  wharf  and  rebuild  the  same  strictly  in  accordance 
with  the  contract,  and  they  have  submitted  their  claim  covering  the 
extra  work  involved,  on  the  ^ound  that  they  were  in  no  way  respon- 
sible for  the  loss.  The  district  engineer  officer  reports  that  the  com- 
pleted wharf,  while  not  in  immediate  danger  of  loss,  is  liable  to 
settle  after  each  high  water,  and  that  it  will  probably  be  necessary  to 
uncouple  the  floor  of  the  same  and  raise  it  each  year. 

Tleld^  in  view  of  the  facts  stated  above,  that  the  case  is  one  where 
the  damages  appear  to  be  the  result  of  defective  design,  and  that 
there  being  nothing  in  the  contract  which  could  be  fairly  construed 
as  making  the  contractors  responsible  for  the  desipi,  the  extra  work 
was  due  5)  the  fault  of  the  Government  in  requiring  the  work  to  be  • 
done  on  plans  which  were  defective  for  the  location  selected ;  citing 
9  C.  J.,  752,  and  8  L.  R.  A.,  N.  S.,  1171. 

(76-700,  J.  A  G,  Mar.  23,  1917.) 


CONTBACTOBS:   Belief  of. 

A  contractor  for  furnishing  packing  and  waste  applied  for  the  can- 
cellation of  its  contract  on  the  ground  that  following  the  making 
thereof  the  demand  for  skilled  labor  and  for  the  materials  required 
for  filling  the  contract,  due  to  the  continuation  of  the  war  in  Europe, 
made  it  practically  impossible  for  the  contractor  to  execute  the  con- 
tract, and  that  the  contractor,  a  company  of  limited  means,  would 
be  required  to  suspend  business  unless  relief  be  granted.  The  con- 
tract was  an  absolute  one,  binding  the  contractor  to  furnish  the  sup- 
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discharge,  he  is  entitled,  in  case  he  recovers  and  reenlists,  to  the 
benefits  of  the  act  of  May  11,  1908  (35  Stat.,  110),  relating  to  con- 
tinuous-service pay  and  bonus  for  reenlistment,  according  to  the  con- 
ditions therein  prescribed. 

(72-220,  J.  A.  G.,  Mar.  22,  1917.) 


ENLISTED  MEN:  Examination  for  commission,  National  Guard  service. 

On  the  question  whether  an  enlisted  man  of  the  National  Guard, 
proposing  to  transfer  to  the  Regular  Army,  could  count  his  Na- 
tional Guard  service  as  a  part  of  the  required  service  to  qualify  him 
for  the  examination. 

Held,  that  while  the  act  of  July  30,  1892  (27  Stat.,  336),  specified 
service  "  in  the  Army,"  the  service  described  by  this  term  undoubtedly 
meant  service  in  the  Regular  Army,  and  that  Federal  service  by  a 
National  Guard  soldier  can  not  therefore  be  credited  to  qualify  the 
soldier  for  the  examination.  This  view  is  supported  by  the  act  of 
February  2,  1901,  section  28  of  which  provides  for  the  same  recog- 
nition to  be  given  to  volunteer  as  to  regular  service,  a  provision  which 
would  be  unnecessary  if  the  term  "  in  the  Army  "  does  not  mean  serv- 
ice in  the  Regular  Army,  inasmuch  as  the  act  of  April  22,  1898  (30 
Stat.,  301),  defines  the  term  ''Army"  as  including  the  Volunteer 
Army. 

(04-213,  0^310,  J.  A.  G.,  Mar.  3,  1917.) 


ENLISTED  BESEBVE  COBFS:  Fay  of  civil  employee. 

On  the  question  whether  a  civil  employee  of  the  War  Department 
who  enlists  in  the  Engineer  Enlisted  Reserve  Corps  can  oe  given 
leave  of  absence  with  pay  in  his  civil  status  while  he  is  receiving 
training  as  a  member  or  said  corps  and  at  the  same  time  receive  pay 
in  his  military  status, 

Held^  that  there  can  be  no  legal  objection  to  his  receiving  the  com- 
pensation of  both  places  if  the  training  is  performed  within  his  an- 
nual leave  allowance,  provided  the  combined  compensation  of  both 
places  does  not  exceed  the  simi  of  $2,000,  so  as  to  come  within  the 

Srohibition  of  section  6  of  the  act  of  May  10,  1916,  as  amended  (39 
tat.,  582) ;  that  as  the  two  positions  are  entirely  distinct,  each  with 
its  own  compensation  and  duties,  the  case  does  not  come  within  the 
prohibition  of  sections  1763,  1764,  and  1765,  Revised  Statutes;  and 
that  the  military  position  is  not  an  oflSce  within  the  meaning  of  the 
act  of  July  31, 1894  (28  Stat.,  205),  so  as  to  preclude  a  civil  employee, 
if  his  salary  should  l)e  $2,500  or  more,  from  being  a  member  of  the 
Enlisted  Reserve  Corps. 

(6-302,  J.  A.  G.,  Mar.  8,  1917.) 


UOHTHOTJSE  SERVICE:  Status  of  employees  upon  being  transferred  to 
the  War  Department  in  time  of  national  emergency. 

In  case  of  a  transfer  of  the  Lighthouse  Service  to  the  War  Depart- 
ment in  time  of  national  emergency,  as  provided  by  the  act  of  August 
29,1916  (39  Stat.,  602), 
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national  defense  act  of  June  3, 1916,  authorizing  the  transfer  between 
branches  of  the  line  of  the  Army  for  the  purpose. of  lessening  in- 
equalities of  promotion  due  to  increases  under  said  act, 

neld^  that  such  transfer  is  not  authorized.  While  engineer  officers 
serving  with  engineer  troops  are  a  part  of  the  line  of  the  Army, 
section  22  of  the  act  of  February  2,  1901,  prescribing  that  "  the  en- 
listed force  of  the  Corps  of  Engineers  and  the  officers  serving  there- 
with shall  constitute  a  part  of  the  line  of  the  Army,"  they  hold  their 
offices  in  the  Corps  of  Engineers  and  are  merely  detailed  on  duty 
with  troops;  that  such  vacancies  as  may  be  said  to  occur  in  the  com- 
missioned personnel  of  troop  organizations  are  not  filled  by  appoint- 
ment to  office  but  by  the  detail  of  a  person  holding  office  in  the  Corps 
of  Engineers;  and  that  the  transfer  of  a  line  officer  to  the  Corps  of 
Engineers  would  not  fill  a  vacant  office  in  the  line,  but  would  fill  a 
vacant  office  in  a  staff  corps. 

(6-226,  J.  A.  G.,  Mar.  24,  1917.) 


OFFICEKS:   Transfer  of;  personal  examination. 

On  the  question  whether  section  25  of  the  national  defense  act  of 
Jufie  3,  1916,  in  prescribing  a  "personal  examination"  by  the  ex- 
amining board  "of  such  officer  and  of  his  official  record,"  requires 
the  bodily  presence  of  the  officer  before  the  board,  it  being  pointed 
out  that  such  interpretation  would  involve  in  many  cases  extensive 
journeys  at  \ery  great  expense, 

Held^  that  the  word  "personal"  may  be  used  either  subjectively 
or  objectively;  that,  with  reference  to  the  official  record,  the  word 
is  evidently  used  subjectively  and  relates  to  the  board,  and  that  if  the 
word  is  so  construed  with  reference  to  the  officer  it  would  not  require 
the  bodily  presence  of  the  candidate.  As  the  meaning  of  the  term  is 
doubtful,  in  deference  to  the  rule  that  where  the  language  is  doubtful 
a  construction  which  gives  it  reasonable  effect  is  preferred  to  one 
which  results  in  very  great  inconvenience  {United  States  v.  Fisher^ 
2  Cranch,  286),  the  statute  in  this  case  should  be  construed  so  as  not 
to  require  a  candidate  to  appear  in  person  before  the  board  which 
makes  recommendations  as  to  his  transfer. 

(64-221.4,  J.  A.  G.,  Mar.  12,  1917.) 


OFFICEBS,  DENTAL  COBPS :   Betirement  of,  upon  failure  to  pass  physical 
examination  for  promotion. 

The  question  was  presented  as  to  the  proper  disposition  of  a  first 
lieutenant,  Dental  Corps,  who  appeared  before  an  examining  board 
to  determine  his  fitness  for  promotion  under  the  provisions  of  sec- 
tion 10  of  the  national-defense  act  and  was  found  by  the  board  to 
be  disaualified  both  physically  and  mentally. 

Ilela^  that  imder  the  provision  of  said  section  which  makes  appli- 
cable to  him  "  all  laws  relating  to  the  examination  of  officers  of  the 
Medical  Corps  for  promotion?'  he  is,  by  reason  of  having  failed  to 
pass  his  physical  examination  for  promotion,  entitled  to  be  retired 
with  the  rank  of  captain. 

(6-227.3,  J.  A.  G.,  Mar.  20,  1917.) 
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sion,  his  employment,  however,  being  continuous  and  for  an  in- 
definite period. 

Held^  that  he  was  entitled  to  the  same  right  to  pay  for  holidavs  as 
if  his  employment  had  been  permanent,  the  words  "  temporary ''  and 
"permanent"  in  such  cases  having  relation  to  the  civil  service 
status  and  not  necessarily  to  the  continuity  or  permanence  of  the 
employment. 
'  (Comp.  Treas.,  Mar.  10,  1917.) 


CLAIMS:  Bental  for  lands  purchased,  between  date  of  execution  of  deed  and 
of  final  payment. 

Where  the  United  States  is  in  possession  of  land  under  an  annual 
lease,  and  during  the  life  of  the  lease  the  land  ii^  purchased  and 
deed  executed  but  payment  is  not  made  until  several  months  there- 
after owing  to  delay  in  the  approval  of  the  title  papers  by  the  At- 
torney General, 

Held,,  that  the  delivery  of  the  deed  of  conveyance  changed  the  re- 
lation of  the  parties  from  landlord  and  tenant  to  that  of  vendor  and 
vendee;  that  upon  final  acceptance  by  the  United  States  the  title 
related  back  to  the  date  of  the  delivery  of  the  deed,  and  that  there- 
fore payment  of  a  claim  for  rental  was  not  authorized,  since  the 
United  States  could  not  be  expected  to  pay  rent  on  property  of 
which  it  held  the  title. 

(Comp.  Treas.,  Mar.  12,  1917.) 


CONTBACTS:  Purchase  of  supplies  for  Army  In  absence  of  appropriations. 

In  case  of  the  purchase  of  supplies,  etc.,  for  the  Army,  under  sec- 
tion 3732,  Eevised  Statutes,  as  amended  (84  Stat.,  255),  in  the  absence 
of  appropriations, 

Eeid^  that  there  is  no  objection  to  the  delivery  of  vouchers  therefor 
to  the  contractors  bearing  a  dated  and  signed  statement  to  the  fol- 
lowing effect : 

"This  account  is  not  payable  at  this  time  by  reason  of  the  fact 
that  no  funds  are  now  available,  owing  to  the  failure  of  Congress  to 
pass  the  general  deficiency  bill.  Payment  will  be  made  to  the  con- 
tractor named  on  the  voucher  when  funds  become  available.  This 
is  the  original  voucher,  and  no  other  voucher  will  be  issued  covering 
this  transaction  except  on  conclusive  proof  of  the  loss  of  the  original." 

Further  suggested,  as  the  better  plan,  that  any  claim  or  so-called 
voucher  should  be  sent  to  the  Auditor  for  the  War  Department  for 
settlement,  in  which  case  the  auditor  "  can  certify  the  amount  due  and 
transmit  his  certificate  to  the  Secretary  of  the  Treasury  immediately. 
The  claimant  can  then  be  furnished  a  certified  copy  of  the  auditor's 
certificate,  which  will  be  evidence  that  he  has  a  certain,  liquidated, 
and  conclusive  balance  due  from  the  United  States,  payable  imme- 
diately upon  the  making  of  an  appropriation  by  law.  The  fact  as 
to  future  appropriations  will  appear  in  the  certificate." 

(Comp.  Dec,  Mar.  22, 1917.) 


DEATH  GRATUITY  STATUTE:  Not  applicable  to  Army  Nurse  Corps. 

The  act  of  May  11, 1908,  as  amended  (35  Stat.,  108;  id.  735),  relat- 
ing to  the  payment  of  death  gratuities  under  the  conditions  therein 
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Ileld^  that  no  claim  having  been  made  within  the  time  fixed  by 
the  statute,  the  court  was  without  jurisdiction. 

{Thomas  C\  Good/man  v.  The  Urdted  States^  decided  by  Court 
of  Claims,  Feb.  26, 1917.) 

EVIDENCE:  Corroboration  in  case  of  confession. 

On  the  trial  of  a  defendant  for  knowingly  receiving  in  pledge 
from  a  soldier  an  automatic  pistol,  the  property  of  the  United 
States,  in  violation  of  section  35  of  the  Federal  criminal  code, 

Ileld^  that  the  confession  of  the  defendant  that  he  received  the 
pistol  in  pledge  from  a  soldier  was  sufficiently  corroborated  to  justify 
the  submission  of  the  case  to  the  jury  by  evidence  showing  that  the 
pistol  was  issued  to  a  soldier,  and  that  it  was  found  in  the  possession 
of  defendant,  whose  place  of  business  was  very  near  the  reservation 
on  which  such  soldier  was  stationed;  and  further,  that  evidence  that 
the  pistol  was  found  in'  defendant's  possession  was  sufficient  to  sus- 
tain a  verdict  of  guilty  under  Revised  Statutes  1242  and  3748. 

Held  jurther^  that  evidence  offered  by  defendant  to  show  that 
the  pistol  had  been  charged  to  the  soldier  was  properly  excluded 
where  the  evidence  did  not  show  that  he  was  the  owner'at  the  time  it 
was  pledged,  but  that  the  charge  was  made  after  its  loss  was  known. 

{Holland  V.  Urdted  States,  238  Fed.,  529.) 


PUBLIC  PBOPEBTT:  Appropriation  of,  to  private  use. 

An  applicant  for  enlistment,  who  falsely  represented  that  he  had 
had  no  previous  service  in  the  Army  and  was  furnished  subsistence 
and  transportation  to  the  recruit  depot  where  it  was  ascertained  that 
he  had  been  dishonorably  discharged  from  the  Army  and  was  not 
eligible  for  reenlistment,  was  indicted  for  applying:  to  his  own  use 
subsistence  and  supplies  furnished  to  be  used  for  military  service,  in 
violation  of  section  36  of  the  Federal  Criminal  Code,  which  declares : 

"Wlioever  shall  steal,  embezzle,  or  knowingly  apply  to  his  own 
use,  or  unlawfully  sell,  convey,  or  dispose  of  any  ordnance,  arms, 
ammunition,  clothing,  subsistence,  stores,  money,  or  other  property 
of  the  United  States,  furnished  or  to  be  used  for  the  military  or  naval 
service,  shall  be  punished,"  etc.     I^pon  a  demurrer, 

Held,,  by  the  court,  that  the  charge  against  defendant  did  not 
constitute  a  violation  of  the  statute;  that  the  section  does  not  apply 
to  one  who  has  used  the  property  for  the  very  purpose  for  which  it 
was  given ;  that  is  to  say,  one  who  has  used  ior  the  purpose  of  sub- 
sistence the  property  given  him  for  subsistence  and  has  used  for 
transportation  to  a  designated  place  the  property  given  him  to  be 
used  for  transportation  to  that  place. 

{V.  S.  V.  Buchanan,  238  Fed.,  877.) 


NOTES  ON  ABMINISTKATIOW  OF  MIIITAEY  JUSTICE. 

(Prepared  under  the  direction  of  the  Judge  Advoonte  General  of  the  Army 
upon  the  review  of  records  of  general  courts-martial  trials.) 

SENTENCES:  Betention  of  soldiers,  guilty  of  offenses  involving  moral  tur- 
pitude, not  favored. 

(1)   A  soldier,  who  was  convicted  of  forgery  and  uttering  forged 
instruments  on  four  counts,  was  sentenced  to  two  months'  unprison- 
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**I  should  like  to  call  the  court's  attention  to  the  fact  the  testi- 
mony has  brought  out  the  fact  that  one  of  the  members  of  the  court  is 
vitally  interested  in  this  case;  he  has  conducted  the  search  and  is 
absolutely  familiar  with  the  details  and  has  probably  formed  his 
own  opinions  in  the  matter.  I  appeal  to  the  members  of  this  court 
who  are  lawyers  that  the  member  of  the  court  is  incompetent  in  that 
he  is  biased  in  the  case.  We  did  not  know  that  at  the  time  of  the 
introduction  of  the  facts,  otherwise  w  ould  have  objected  at  the  start. 
We  do  not  think  the  gentleman  is  fit  to  sit  on  the  case,  but  it  has 
developed  since  the  case  opened  that  a  member  of  the  court  is  incom- 
petent." 

The  president  ruled  that  it  was  too  late  to  object  to  the  member 
sitting  on  the  court,  stating  that  the  counsel  for  the  accused  had  the 
right  to  attack  the  legality  of  the  court  at  the  opening  of  the  case. 
Counsel  insisted  on  his  right  to  object  at  that  time,  and  was  over- 
ruled by  the  court. 

The  ruling  of  the  court  was  error,  as  the  accused  would  have  had 
the  right  to  enter  an  objection  to  any  member  of  the  court  up  to  the 
last  minute  upon  the  statement,  and  proof  if  required,  that  the  facts 
upon  which  the  objection  w^as  based  were  not  within  his  knowledge 
at  the  time  when  such  objection  is  ordinarily  made.  Of  course,  ob- 
jection should  be  made  on  these  grounds  as  soon  ^as  the  knowledge 
upon  which  it  is  based  has  come  into  the  possession  of  the  accused. 


FEDEEAL  AND  STATE  LAWS  FBOHIBITINa  DISCEEUINATIOn 

AGAINST  THE  TTNIFOBM. 

1.   UNITED  STATES. 

Hereafter  no  proprietor,  manager,  or  employee  of  a  theater  or 
other  public  place  or  entertainment  or  amusement  in  the  District  of 
Columbia,  or  in  any  Territory,  the  District  of  Alaska,  or  insular 
possession  of  the  United  States,  shall  make,  or  cause  to  be  made,  any 
discrimination  against  any  person  lawfully  wearing  the  uniform  of 
the  Army,  Navy,  Revenue-Cutter  Service,  or  Marine  Corps  of  the 
United  States  because  of  that  uniform,  and  any  person  making,  or 
causing  to  be  made,  such  discrimination  shall  be  guilty  of  a  misde- 
meanor, punishable  by  a  fine  not  exceeding  five  hundred  dollars. 
(Act  of  Mar.  1, 1911,  36  Stat,  963.) 


2.   CONNECTICUT. 

Every  person  who  shall  subject  or  cause  to  be  subjected  any  other 
person  to  the  deprivation  of  any  rights,  privileges,  or  immunities 
usually  enjoyed  by  the  public,  on  account  of  membership  in  the 
military  or  naval  service  of  this  State  or  of  the  United  States,  or  on 
account  of  the  wearing  of  the  uniform  of  such  service,  or  who,  on 
account  of  such  membership  or  the  wearing  of  such  uniform,  shall 
deprive  any  other  person  of  the  full  and  equal  enjoyment  of  any 
advantages,  facilities,  accommodations,  amusement,  or  transporta- 
tion, subject  only  to  the  limitations  established  by  law  and  applicable 
alike  to  all  persons,  or  who,  on  account  of  such  membership  or  the 
wearing  of  such  uniform,  shall  discriminate  in  the  price  for  the 
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United  States  because  cf  that  uniform,  and  any  person  making,  or 
causing  to  be  made,  such  discrimination  shall  be  guilty  of  a  misde- 
meanor, punishable  by  a  fine  not  exceeding  five  hundred  dollars. 
(Acts  and  resolves,  1911,  ch.  460.) 


7.   MINNESOTA. 

It  shall  be  unlawful  for  any  common  carrier,  innkeeper,  or  pro- 
prietor or  lessee  of  any  place  of  public  amusement  or  entertainment, 
or  any  agent,  servant,  or  representative  of  any  such  common  carrier, 
innkeeper,  proprietor  or  lessee  as  aforesaid,  to  debar  from  the  full 
and  equal  enjovment  of  the  accommodations,  advantages,  facilities, 
or  privileges  or  any  public  conveyance  on  land  or  water  or  any  inn 
or  of  any  place  of  public  amusement  or  entertainment,  any  person  in 
service  in  the  Army,  Navy,  Marine  Corps,  or  Revenue-Cutter  Service 
of  the  United  States,  or  of  the  National  Guard  or  naval  service  of 
this  State,  or  otherwise  in  the  military  or  naval  service  of  the  United 
States^  or  of  this  State,  wearing  the  uniform  prescribed  for  him  at 
that  time  or  place  by  law,  regulation  of  the  service,  or  custom,  on 
account  of  his  wearing  such  uniform,  or  of  his  being  in  such  service. 

Any  person  who  is  debarred  from  such  enjoyment  contrary  to  the 
provisions  of  section  3998  of  this  act  shall  be  entitled  to  recover  in 
an  action  on  the  case  from  any  corporation,  association^  or  person 
guilty  of  such  violation,  his  actual  damages  and  $100  m  addition 
thereto;  and  evidence  that  such  person  debarred  was  at  the  time 
sober,  orderly,  and  willing  to  pay  for  such  enjoyment  in  accordance 
with  rates  fixed  therefor  for  civilians,  shall  be  prima  facie  evidence 
that  he  was  debarred  on  account  of  his  wearing  such  uniform  or  of 
his  being  in  such  service. 

Any  person  violating  any  provision  of  this  act  shall  be  guilty  of  a 
misdemeanor.     (General  Statutes,  1913,  sees.  3998,  3999,  4000.) 


8.   NEW  HAMPSHISEw 

Hereafter  no  proprietor,  manager,  or  employee  of  a  theater  or 
other  public  place  of  entertainment  or  amusement  in  the  State  of 
New  Hampshire  shall  make  or  cause  to  be  made  any  discrimination 
against  any  person  lawfully  wearing  a  uniform  of  the  Army,  Navy, 
Revenue-Cutter  Service,  or  Marine  Corps  of  the  United  States,  or  of 
the  militia  of  this  State,  because  of  that  uniform;  and  any  person 
making  or  causing  to  be  made  such  discrimination  shall  be  guilty 
of  a  misdemeanor  and  punishable  by  a  fine  not  exceeding  one  hun- 
dred dollars.     (Public  Statutes,  Laws,  1911,  ch.  140.) 


0.  NEW  YOBK. 

A  person  who  excludes  from  the  equal  enjoyment  of  any  accommo- 
dation, facility,  or  privilege  furnished  by  innKeepers  or  common  car- 
riers, or  by  owners,  managers,  or  lessees  of  theaters  or  other  places 
of  amusement  or  resort,  any  person  lawfully  wearing  the  uniform  of 
the  Army,  Navy,  Marine  Corps,  or  Revenue-Cutter  Service  of  the 
United  States  because  of  that  uniform,  is  guilty  of  a  misdemeanor. 
(Laws,  134th  session,  1911,  vol.  1,  ch.  410.) 
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Any  person  who  is  debarred  from  such  enjoyment  contrary  to  the 
provisions  of  section  1  of  this  act  shall  be  entitled  to  recover  in  an 
action  on  the  case  from  any  corporation,  association,  or  person  guilty 
of  such  violation,  his  actual  damages  and  one  hundred  doUai-s  in  ad- 
dition thereto;  and  evidence  that  such  person  debarred  was  at  the 
time  sober,  orderly  and  willing  to  pay  for  such  enjoyment  in  accord- 
ance with  rates  fixed  therefor  for  civilians,  shall  be  prima  facie  evi- 
dence that  he  was  debarred  on  account  of  his  wearing  such  uniform 
or  of  his  being  in  such  service.  But  nothing  in  this  act  shall  be  con- 
strued to  conflict  with  existing  laws  representing  the  separation  and 
segregation  of  the  races  in  this  Commonwealth. 

Any  person  violating  any  provision  of  this  act  shall  be  guilty  of 
a  misdemeanor.     (Acts  of  assembly,  1916,  eh.  433.) 


Note. — Sec.  125  of  the  national  defense  act  (39  Stat.,  216)  makes 
it  unlawful  for  any  person,  not  an  officer  or  enlisted  man  of  the 
United  States  Army,  Navy,  or  Marine  Corps,  with  certain  enumer- 
ated exceptions,  "  to  wear  the  duly  prescribed  uniform  of  the  United 
States  Army,  Navy,  or  Marine  Corps,  or  any  distinctive  part  of  such 
uniform,  or  a  uniform  any  part  of  which  is  similar  to  a  distinctive 
part  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps,"  making  the  offense  punishable  by  a  fine  not 
exceeding  $300  or  by  imprisonment  not  exceeding  six  months  or  by 
both  such  fine  and  imprisonment.  This  section  was  made  applicable 
to  the  Coast  Guard  by  the^  act  of  August  29,  1916  (39  Stat.,  649). 
Similar  laws  designed  to  prohibit  the  wearing  of  the  uniform  by 
anyone  not  in  the  military  service  have  been  enacted  in  the  following 
States:  iVlabama,  Arizona,  Arkansas,  California,  Connecticut,  Flor- 
ida, (fcorgia,  Idaho,  Illinois,  Iowa,  Kentucky,  Maine,  Maryland, 
Michigan,  Mississippi,  Missouri,  Montana,  New  Hampshire,  New 
Mexico,  New  York,  North  Dakota,  Oklahoma,  Oregon,  Rhode  Island, 
South  Carolina,  South  Dakota,  Tennessee,  Texas,  Utah,  Washing- 
ton, West  Virginia,  and  Wisconsin. 
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ABBREVIATIONS   DENOTING    ORIGIN    OF   OPINIONS   OB  DECISIONS   DIGESTED. 

At.  Gen Attorney  General. 

Comp Comptroller 's  decisions. 

Ct.  Cls Court  of  Claims. 

D.  C.  App District  of  Columbia  Api>eal8. 

Fed.  Ct Federal  courts. 

J.  A.  G Judge  Advocate  General. 

St.  Ct State  courts 

Sup.  Ct.,  P.  I Supreme  Court,  Philippine  Islands. 

Tr.  Ct.,  P.  I Trial  Court,  Philippine  Islands. 


Bulletins. 


Able-Bodied  Male  Citizens — 

Eligibility  for  service  in  Organized  Militia,  pension  for 

physical  disability  (J.  A.  G.) 

Absence — 

of  Acting  dental  surgeons.    See  Dental  surgeons. 

of  Clerks.    See  Clerks  and  employees. 

of   Employees   of    Military   Academy.    See   Military 

Academy, 
of  Enlisted  men.    See  Enlisted  men. 
of  Enlisted  men,  Natipnal  Guard.    See  Enlisted  men, 

National  Guard, 
of  OflScers.    See  OflScers,  Army. 

of  Officers  of  National  Guard.  See  Officers,  National 
Guard. 

Stoppage  of  pay  (J.  A.  G.) 

Accountability — 

.  for  Supplies  received  (Fed.  Ct.) 

Accounting  Officers — 

Jurisdiction,  breach  of  contract,  unliquidated  damages 

(Comp.) 

Accounts — 

See  also  Disbursing  officers. 

After  settlement,  may  be  reopened  to  correct  mistakes 

(J.  A.  G.) 

Disposition  of  certified  check  received  as  guaranties 

(J.  A.G.) 

Reopening  of  settled  (Comp.) 

Shortage  in,  post  exchanges,  responsibility  (J.  A.  G.). . 
Acting  Dental  Surgeons.    See  Dental  surgeons. 
AcTTivE  Duty — 

Assignment  of  retired  paymasters'  clerks  to  (J.  A.  G.). 
Act  op  God — 

Failure  of  subject  matter  of  contract  due  to  (J.  A.  G.) . . 
Impossibility  of  performance  of  contracts  due  to  ( J.  A.  G.) 
Transportation  on  Government  bill  of  lading,  Joss  by 

flood  (Ct,  Cls.) 

Adjutant  of  a  Brigade — 

Detached  service,  duty  as,  by  captain  or  field  officer 
not  detailed  in  Adjutant  General's  Department 
(J.  A.G.) 
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Bulletins. 


Adjutant  General — 

National  Guard,  State,  Territory,  or  District,  status  of 

(J.A.G.) 

Admiralty — 

Jurisdiction,  cable  damaged  by  vessel  (Fed.  Ct.) 

Advertising — 

Accepting  next  higher  bid  (J.  A.  G.) 

Alteration  of  bids  (J.  A.  G.) 
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Construction  of,  detail  of  Army  officer  (J.  A.  G.) 

Aliens — 

Employed  on  Government  contracts  (J.  A.  G.) 

Naturalization,  enlisted  men  furloughed  to  Army  Res- 
erve, sec.  2166,  R.  S.  (Fed.  Ct.) 

Allotment  of  Pay.    See  Pay  of  enlisted  men. 
Allowances — 

For  a  particular  allowance,  such  as  heat  and  light,  see 
the  specific  title. 

Field  clerks,  date  of  commencement  (Comp.) 

Issue  of  shelter  tents  to  officers  (J.  A.  G.) 

Officers  retire<l  with  advanced  grade  (J.  A.  G.) 

Ambulance  Comi-anies — 

Dispcxsitiouof  proceeds  of  sales  of  manure  from  (J.  A.  G.). 

Sergeants,  limited  warrant,  appointment  (J.  A.  G.)  -•-  • 
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(J.A.G.) 

American  Refugees — 

Use  of  Army  transports  in  rescuing,  in  Mexico  (J.  A.  G.) 
Ammunition — 

Eight-hour  law,  application  to  contracts  for  furnishing 
(At.  Gen.) 

Purch£Lsea  of,  application  of  eight-hour  law  to  (At.  Gen.) 
Ammunition  Plants — 

Calling  forth  National  Guard  to  protect  (J.  A.  G.) 

Antietam  Battlefield — 

Loss  of  property,  responsibility  of  superintendent  (J. 
A.  G.) 

Superintendent  of,  in  classified  ser\'ice  (J.  A.  G.) 

A  PPO I N  T.M  K  s  t« — 

Army  nurses,  time  when  effective  (Comp.) 

Anny  oflicers.     See  Officers  of  Army. 

Army  oflicer,  cominLssion  L^sued  in  name  of  deceased 

person  CAt.  (ieii.  i 

Kecetw.  effect  of  Senate's  fiulure  to  confirm  (At.  Gen.) . 


Year. 


No. 


Page. 


1916 

1917 

1912 
1912 

1912 

1917 
1912 
1917 
1914 
1914 
1914 
1915 
1916 


1914 

1912 
1914 
1913 
1916 


1917 
1917 
1913 

1914 
1917 


1914 
1912 


1912 
1912 

1917 


1913 
1913 

1914 


1912 
1913 


18 

9 

12 
12 

20 

15 
12 
15 
33 
43 
20 
5 
8 


33 

20 
25 
18 
28 


15 
15 
27 

50 
9 


39 
20 


20 
20 

18 


29 
17 

20 


12 
1 


57? 

657 

6 
6 

33 

659 
6 
665 
399 
423 
363 
469 
551 

399 

41 
375 
211 
605 


668 
658 
255 

444 
651 


409 


47 


52 
51 

676 


279 
131 

369 


23 
138 
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Bulletins. 


Appropriations — 

Abstract  of  title,  expenses  for  (Comp.) 

Adjustment  for  purcnases  by  one  bureau  or  department 
from  another  (Comp.) 

Baggage  of  officers  on  Canal  Zone  (J.  A.  G.) 

Buildings  at  military  posts  (Comp.) 

Burial  expenses,  accepted  applicants  for  enlistment 
(J.A.G.) 

Burial  expenses  of  cadets  (Comp.) 

Charging  to  contractor  for  material  furnished  by  Govern- 
ment (Comp.) 

Construction  of  temporary  hospitals  (Comp . ) 

Contingencies,  headquarters  of  military  departments 


(J.A.G.) 


Contracts  for  Army  supplies  in  absence  of  (Comp.) 

Cost  of  repairs  to  building  leased  by  one  department  to 
another  (J.  A.  G.) w 

Depositions  for  coiirts-martial,  how  paid  (J.  A.  G.) 

Diversion  of,  by  detail  of  clerks  and  employees  (J.  A.  G .) 

Employment  of  land  value  expert  (J.  A.  G.) 

Engineer  equipment,  cost  of  freight  on  material  (Comp.) 

Expenses  of  marking  Confederate  graves  (Comp.) 

Expenses  of  officer  attending  prison  association  (Comp.) . 

Expenses  of  rifle  competition  (J.  A.  G.) 

Fees  for  membership  in  associations  (Comp.) 

Freight  cost  on  articles  imported  lor  particular  use 
(J.A.G.) 

General  and  special,  availability  (J.A.G.) 

Heat  and  light  for  Navy  and  Marine  Corps  (Comp.) 

Heating  apparatus  in  new  buildings  (Comp . ) 

Heating  and  plumbing  fixtures,  pubHc  buildings  (Comp.) 

Improvement  of  1i)oundary  roads  at  national  parKs 
(J.A.G.) 

Insurance  of  parcel-post  packages  (J.  A.  G.) 

International  Waterways  Commission  (J.  A.  G.) 

Limitation  on  cost  of  construction  of  barracks  and  quar- 
ters (Comp.) 

Lump  sum.    See  Lump-sum  appropriations. 

Medical  attendance  for  seamen  in  Army  transport  serv- 
ice (J.A.G.) 

Mileage  of  officers  on  civil  business  (J.  A.  G.) 

MilitsSy  prisoner  held  by  civil  authorities  (J.  A.  G.) 

Money  exchange,  salaries,  officers  serving  abroad  (Comp . ) . 

Newspapers  and  periodicals  for  troops  (J.  A.  G.) 

Payment  of  additional  nurses  (J.  A.  G.) 

Pay  not  to  be  increased  from  lump  sum  (J.  A.  G.) 

Proceeds  from  sale  of  quartermaster  stores  (Comp.) 

Public  buildings,  cost  of  plumbing  chargeable  to  what 
(Comp.) 

Reimbursement  for  quartermaster  stores  supplied  to 
Marines  while  serving  with  Army  (J.  A.  G .) 

Repair  of  engineer  buildings  for  troops  (Comp.) 

Repair  of  militia  property  (J.  A.  G.) 

Special  and  general,  limit  on  expenditures  for  hospitals 
(J.  A.  G.) 

Specific  and  General,  Engineer  School  at  Washington 
Barracks  (J.  A.  G.) 

Specific  Fund  in  General  Appropriation,  Surplus  (J.  A. 
G.) 

Transfer  of  public  property  (J.  A.  G.) ^ 

Transportation  charges,  condemned  Army  horses  issued 
to  Militia  (i.'omp.) 


No. 


Page. 


1916 

1914 
1914 
1913 

1914 
1916 

1914 
1914 

1913 
1917 

1912 
1913 
1914 
1913 
1913 
1913 
1913 
1913 
1913 

1914 
1913 
1913 
1915 
1913 

1914 
1913 
1913 

1914 


1912 
1913 
1913 
1915 
1914 
1914 
1913 
1917 

1912 

1914 
1913 
1914 

1914 

1914 

1913 
1915 

1915 


57 

46 

25 

1 

25 

28 

33 

1 

13 

18 

20 
17 
43 
23 
31 
18 
17 
13 
17 

25 
27 
23 
14 
27 

25 

17 

1 

33 


12 
27 
31 
30 
14 
25 
17 
15 

12 

43 
38 
20 

50 

33 

23 

18 

36 


638 

434 
376 
123 

376 
602 

401 
328 

173 
679 

28 
193 
417 
232 
297 
220 
198 
173 
199 

384 
246 
237 
482 
259 

380 
197 
133 

401 


11 
259 
295 
511 
359 
382 
190 
667 

17 

419 
323 
367 

439 

392 

226 
491 

522 
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Bulletins. 


Army  Resebve — Continued. 

Furlough  of  enliBted  men  indebted  to  United  States 

(J.A.G.) 

Gunner's  pay  on  call  to  colors  (J.  A.  G.) 

Jury  duty  and  taxation  of  soldiers  assigned  to  (J.  A.  G.) . . 

Medical  treatment  of  members  (J.  A.  G.) 

Members  amenable  to  courts-martial  (J.  A.  G.) 

Members  caUed  to  colors,  j)hy8ical  disability,  deduc- 
tion of  pay  for  absence  (J.  A.  G.) 

Members  in  active  service,  promotion  of  (J.  A.  G.) 

Organization  of,  national -defense  act  (J.  A.  G.) 

Pay  and  allowances,  excused  on  responding  to  call 
(J.  A.  G.) 

Reenlifitment  after  four  years'  service  (J.  A.  G.). 

Reenlistment  after  four  years*  service  and  paseing  to 
(J.  A.  G.) 

Relation  of  Organized  Militia  to  (J.  A.  G.) 

Right  of  members  to  vote  (J.  A.  G.) 

Transportation  allowances  of  men  furloughed  to  (Comp.) . 
Army  Service  Schools — 

Attendance  at,   for  commission  in  Volunteer  Army 

(J.A.G.) 

Army  Supplies — 

Contracts  for  purchase  of  in  absence  of  appropriations 

^omp.) 

Army  Transportation — 

Enlisted  men,  sleeping-car  accommodations  (J.  A.  G.).. 
Army  Transports — 

Chartering  to  private  parties  (J.  A.  G.) 

Crews,  seaman  laws  applicable  to  (J.  A.  G.) 

Families  of  officers  and  others  carried  on  (J.  A.  G .) 

Officers  performing  temporary  duty  on,   quarters  or 
commutation  (Comp.) 

Use  of;  in  rescuing  American  refugees  in  Mexico  (J.  A.  G.) 

Use  of,  in  transporting  ('hinese  exhibits  to  Panama- 
Pacific  International  Exposition  (J.  A.  G.) 

Army  Transport  Service — 

Medical  attendance  for  seamen,  appropriation  (J.  A.  G.). 
Articles  op  War — 

Discharges  by  department  commander  under  fourth 
(J.  A.  G.) 

Disposition  of  personal  property  of  retired  soldiers  who 
die  in  Army  hospitals  (J.  A.  G.) 

Enlisted  men,  discipline,  failure  to  produce  clothing  at 
insj^ection  (J.  A.  G.) 

Surrendering  soldiers  to  civil  authorities  under  the  fifty- 
ninth  (J.  A.  G.) 

Artillery  Practice — 

Loss  of  private  property  due  to,  articles  necessary  for  use 
in  quarters  (J.  A.  G.) 

ASBIONEE — 

Payment  to,  on  assignment  of  contract  (Comp.). ... 

Payment  to,  where  surety  as  well  as  (J.  A.  G.) 

Assignment — 

of  Claims.    See  Claims. 

of  Contracts.    See  Contracts. 
Assistant  Veterinarian.    See  Veterinary  Corps. 
Association  s — 

Expenses  of  officers  detailed  to  attend  (J.  A.  G.) 

Fees  for  membership  (Comp.) 

Membership  fees  or  dues  in  International  Association  of 
Chiefs  of  Police  (J.  A.  G.) 


{ 


Year. 


1916 
1916 
1914 
1915 
1916 
1913 

1916 
1916 
1916 

1916 
1916 

1914 
1913 
1913 
1915 


1913 

1917 

1912 

1912 
1916 
1913 

1912 
1912 

1914 

1912 

1912 
1914 
1912 
1912 

1914 

1914 
1914 


1912 
1913 

1912 


No. 

Page. 

18 

569 

47 

621 

25 

384 

18 

488 

8 

544 

1 

105 

34 

607 

39 

615 

34 

606 

47 

621 

8 

546 

43 

421 

8 

159 

1 

105 

36 

522 

1 

132 

18 

679 

20 

30 

20 

44 

57 

638 

13 

182 

20 

50 

20 
38 
12 

12 
46 
20 
12 

43 

43 
43 


20 
17 

20 


47 

414 

11 

4 

431 

36 

4 

420 

423 
417 


30 
199 

31 
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Bulletins. 


Bailment  for  Hire — 

Responflibility  for  loss  of  horse  used  contrary  to  con- 
tract (Comp.) 

Bailments — 

Material  furnished  contractor  destroyed  by  fire,  lia- 
bility for  loss  (J.  A.  G.) 

Bands  for  Coast  Artillery — 

Pay  of  members  of  (J.  A.  G.) 

Bankruptcy  Law — 

Army  officers  taking  advantage  of,  to  escape  payment  of 

debts  (J.  A.  G.) 

Barber  Shops — 

Company,    whether    constitute    Government    agency 

(J.  A.G.) 

Barracks  and  Quarters — 
See  oZ«o  Quarters,  Army. 

Limitation  on  cost  of  construction  of  (Comp.) 

Belligerents — 

Admission  of  sick  and  wounded  to  Army  hospitals 

(J.  A.G.) 

Beneficiary — 

See  also  Gratuity. 

Death  of,  before  receiving  the  six  months'  gratuity 

(Comp.), 

Designation  as,  gratuity  pay,  effect  of  will  (Comp.). . . 

Designation  of.  for  gratuity  (Comp.) 

Bidders — 

See  also  Bids;  Contracts. 

Failure  of  successful,  to  enter  into  contract,  liability 

of  guarantors  (J.  A.  G.) 

Bids — 

S^e  also  Contracts. 

Accepting  next  higher  (J.  A.  G.) 

Advertising,  alteration  of  (J.  A.  G.) 

Alteration  of  proposal  after  opening  of  (J.  A.  G.) 

Contracts,  acceptance  of  alternative  (Fed.  Ct.) 

Contract  with  city  of  New  York  for  certain  work  with- 
out inviting  (J.  A.  G.) 

Delays  of  contractor  in  completing  contract,  exclusion 

of  future  (J.  A.  G.) 

Failure  to  accept  award  within  time  limit,  liability  of 

guarantors  (J.  A.  G.) 

Lease  of  pu))lic  property  in  response  to  (J.  A.  G.) 

Billiard  Tables — 

Company,    whether    constitute    Government    agency 

(J.  A.G.) 

Board  on  Medals  op  Honor^ — 

Findings  of  under  national  defense  act  (J.  A.  G.) 

Boards  of  Survey — 

Finality  of  findings  (J.  A.  G.) 

Bonds — 

Cancellation  of  on  acceptance  of  new  (J.  A.  G.) 

Certificates  to  contractor's  guaranty  (J .  A .  G. ) 

Contractors  annual  or  blanket  (J.  A.  G.) 

Contractors,  collateral  to  secure  performance  of  contract 

(J.  A.G.) 

Effect  of  printed  word  "seal "  (J.  A.  G.) 

Labor  ana  material  men,  suit  on  (Fed .  Ct. ) 

Material  alteration  of  contracts  (J.  A.  G. ) 

Modification  of  contract  releases  siueties  (J.  A.  G.) 

Protection  of  laborers  and  material  men  (J.  A.  G.) 

Protection   of   workmen   and    material    men,    waiver 
(J.A.G.) 


Year. 

No. 

Page. 

1914 

43 

422 

1917 

9 

649 

1916 

39 

616 

1914 

52 

452 

1912 

20 

38 

1914 

33 

401 

1914 

43 

420 

1912 
1915 
1916 

12 
26 
39 

18 
506 
618 

1915 

5 

465 

1912 
1912 
1914 
1912 

12 
12 
50 
12 

6 

6 

439 

24 

1917 

15 

659 

1912 

12 

5 

1915 

5 

465 

1917 


1912 

1917 

1913 

1917 
1913 
1913 

1917 
1913 
1913 
1913 
1913 
1913 

1913 


15 

665 

20 

38 

15 

661 

18 

219 

15 

659 

23 

227 

31 

290 

9 

649 

13 

174 

23 

244 

31 

291 

4 

139 

1 

109 

109 
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Bullet  ins. 


Year. 


Change  of  Station — Continued. 

Baggage  allowance,  eliect  of  promotion  (J.  A.,G.) 

Baggage  allowance  to  officers  with  detail  rank  (J.  A.  G.) . 

Bagjgage,  transportation  of  excess  (Comp.) 

Civilian  employees,  baggage  allowance  (J.  A.  G.) 

Excess  baggage,  officer^,  transportation  (Comp.) 

Excess  shipment  of  officer's  j^oods  on  (J.  A.  G.) 

Horses  of  officer,  transportation  of  (Comp.) 

Officer  on  special  mission  abroad  (Comp.) 

Temporary  service,  heat  and  light  allowance  to  family 
(J.  A.G.) 

Transportation  of  household  goods  (J.  A.  G.) 

Chapels — 

Donation  of,  to  United  States  (J.  A.  G.) 

Erection  of  sectarian  on  military  reservations  (J.  A.  G.). . 
Chaplains — 

Computation  of  service,  promotions  (J.  A.  G.) 

Grade  and  pay.  National  Guard  (J.  A.  G.) 

Promotion  of,  service  on  retired  list  (J.  A.  G.) 

Charges — 

Certainty  in  allegations  (J.  A.  G.) 

Removal  after  discharge  of  soldier  (J.  A.  G.) 

Chauffeurs — 

Eight-hour  law  not  applicable  to  (J.  A.  G.) 

Procurement  of  local  lironsoa  for  Government  motor 

vehicles  (J.  A.  G.) 

Checks — 

Certified,  received  as  guaranty,  disposition  of  (J.  A.  G.). 

Loss  of  original,  issuance  of  second  original  (Comp.) 

Chief  Clerks — 

Executive  department,  designate  clerks  to  administer 

oaths  (J.  A.  G.) 

Chief  Musician — 

Reduction  to  ranks,  by  regimental  commander  (J.  A .  G .) . 
Chief  of  Artillery.    See  Chief  of  Coast  Artillery  Corp.s. 
Chief  of  Coast  Artillery  Corps — 

Additional  member  of  General  Staff  Corps,  full  opinion 

(J.  A.G.) 

Chief  of  Division  op  MiLrriA  Affairs — 

Additional  member  of  General  Staff  Corps,  full  opinion 

(J.  A.G.) 

Chief  of  Quartermaster  Corps— 

Construction  of  law  as  to  duties  in  connection  with  con- 
solidated departments,  full  opinion  (J.  A.  G.) 

Chief  of  Staff — 

Office  of,  part  of  Army  and  not  of  War  Department 

(Comp.) 

Chinese  Exhibtt — 

Use  of  Army  transport  for  transporting  to  Panama-Pacific 

International  Exhibition  (J.  A.  G.) 

Church  Buildings — 

Erection  of  sectarian  chapels  on  military  reservations 

(J.  A.G.) 

Civil  AuTHORrriES— 

Enlisted  men  arrested  and  confined  by,  pay  on  condona- 
tion of  offense  and  discharge  (J.  A.  G.) 

Enlisted  men  detained  by,  absent  without  leave  (J. A.G.) 

Expenses  for  detention  of  soldier  (J.  A.  G.) 

Extradition  of  enlisted  men  to  another  State  for  prose- 
cution by  (J.  A.G.) 

Surrendering  soldiers  to,  under  fifty-ninth  article  of  war 

(J.  A.G). 

Civil  Courts — 

Review  of  courts-martial  proceedings  (Fed.  Ct.) 


1915 
1913 
1910 
1913 
1915 
1915 
1915 
1913 

1916 
1913 

1913 
1912 

1913 
1916 
1914 

1915 
1915 

1916 

1917 

1915 
1915 


1912 
1916 


1912 


1912 


No.  {  Page. 


36 
29 
13 
35 
30 
9 
21 
31 

1 

8 

31 
20 

35 

57 

8 

30 
14 

8 

18 

30 
36 


20 

18 


22 


22 


1912 

22 

1913 

27 

1914 

39 

1912 

20 

1912 
1912 
1917 

20 
20 
15 

1915 

5 

1912 

12 

1914 

25 

521 
268 
559 
309 
525 
475 
503 
299 

540 
163 

296 
111 

304 
635 
345 

526 
479 

545 

671 

508 
523 


42 
569 


96 

96 

88 

202 

414 

41 

28 

37 

659 

466 

4 

389 
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Bulletins. 


Claim8 — Continued . 

Overtime  work  under  eight-hour  law  (J.  A.  G.) 

Pay  for  accumulated  leave  (J.  A.  G.) 

Personal  baggage,  loss  or  damage,  officers  or  enlisted 
men  (Comp.) 

Personal  property,  loss  or  damage,  evidence  required 
(Comp.) 

Post  charges,  vessels  liable  to  (U.  8.  Sup.  Ct.) 

Private  property  damaged  by  soldiers  (J.  A.  G.) 

Pri\'Bte  property  of  officer  destroyed  (Comp.) 

Reimbursement  for  expenses,  hauling  baggage  (Comp.). 

Rental  of  land  purchased  (C'omp.) 

Responsibility  for  loss  of  horse  iised  contrary  to  contract 
of  hiring  (Comp.) 

Retired  Army  omcers  acting  as  agents  in  prosecution  of 
(At.  Gen.) 

Torts  of  Government  employees  (Comp.) 

Under  workmen's  compensation  act  (At.  Gen.) 

Use  of  private  property  in  public  service  (J.  A.  G.) 

Classified  Service — 

See  also  Civil  service;  Clerks  and  employees. 

Removals,  how  made  (J.  A.  G.) 

War  Department,  filling  vacancies  in,  under  act  of  Aug. 

23,  1912  (Comp.) 

Clemency — 

Recommendations  (J.  A.  G.) 

Remission  of  sentence  of  Marines,  termination  of  de- 
tachment with  Army  prior  to  execution  of  sentence 

(J.A.G.) 

Clerical  Positions — 

War  Department,  filling,  under  act  of  Aug.  23,  1912 


(Comp.).. 
Clerks  and  Employees — 

See  also  Civil  service;  Classified  service;  Government 
employees. 

Absence,  leave  of,  lump-sum  appropriation  (Comp.) 

Absence  on  account  of  sickness  in  family  (Comp.) 

Absence  on  account  of  vaccination  ( J.  A.  u . ) 

Admission  to  Government  Hospital  for  Insane  after  dis- 
charge (J.  A.  G.) 

Appointment  of  retired  naval  officer  as  clerk  of  class  3 
(At.  Gen.) 

Battlefield  superintendent,  how  removed  (J.  A.  G.). . . . 

Civilian,  of  Quartermaster  and  Medical  Corps,  issue  of 
fuel  in  kind  to  (J.  A.  G.) 

Compensation  for  injuries  to  Federal  (J.  A.  G.) 

Copjnright  of  photographs  made  by  (J.  A.  G.) 

Debts,  disobedience  of  orders  requiring  specific  pay- 
ments on  (J.  A.  G.) 

Debts,  failure  to  pay  (J.  A.  G.) 

Diversion  of  appropriations  by  detail  of  (J.  A.  G.) 

Domestic  servants  not  subject  to  eight-hour  law  (J.  A.G.) . 

Efficiency  ratings,  discharges,  and  promotions  (J .  A.  G.) . 

Employment  of  Army  field  clerks  as  reporters  ( J.  A .  G . ) . 


(Comp.) 
(Compj 

(J.  A.  (i.).. 
i(Ct.  Cls.)... 


Expenses  while  on  temporary  duty 

Expert  on  land  values  (J.  A.  G.)... 

Field  clerks.    See  Field  clerks. 

Fort   Bavard,    N.    Mex.,    military   jurisdiction 

(J.A.G.) 


over 


Year. 

No. 

1917 

18 

1914 

20 

1916 

47 

1916 

18 

1917 

9 

1916 

47 

1917 

15 

1916 

8 

1917 

18 

1914 

43 

1912 

20 

1916 

28 

1913 

23 

1917 

18 

1913 

13 

1912 

20 

1916 

1 

1914 

52 

1912 

20 

1913 

23 

1914 

1 

1913 

17 

1912 

20 

1912 

20 

1913 

17 

1914 

43 

1912 

20 

1913 

31 

1914 

46 

1914 

46 

1914 

43 

1913 

17 

1913 

27 

1917 

9 

1913 

1 

1913 

18 

1914 

14 

1914 

25 

1914 

46 

1913 

23 

1912 

20 

Page. 


674 
363 

630 

582 
656 
622 
668 
549 
679 

422 

52 
602 
243 
672 


174 

51 

542 

453 

51 


233 
328 
189 

38 

53 
191 

418 

36 

291 

427 
427 
417 
194 
247 
648 
106 
223 
360 
381 
437 
232 


41 
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Bulletins. 


Clothixo — 

Allowance,  change  of  initial,  durinpf  enlistment  (J.  A.  G.) 
Allowance  of,  Militia  mustered  into  Federal  service 

(J.A.G.) 

Allowance  of,  National  Guard  mustfired  into  Federal 

service  (J.  A.  G .) 

Allowance  to  enlisted  men.    See  Enlisted  m(m. 
Allowance  to  nationiaJ  guardsmen.    See  Enlisted  men, 

National  Guard. 
Enlist^Hi  men,  failure  to  produce,  at  inspection,  Article 

of  War  (J.A.G.) 

Theft  of  blanket  by  one  soldier  from  another,  Article 

of  War  (J.A.G.) 

Title  to,  issued  (J.  A.  G.) 

Title  to,  issued  to  national  giiardsmen  (J.  A.  G.) 

Unifcrm,  National  Guard,  title  to  (J.  A.  G.) 

Collateral — 

to  Secure  performance  of  contract  (J.A.G.) 

Colleges.    See  Educational  institutions. 
Command — 

Authority  of  retired  officer,  assigned  to  active  duty,  to 

exercise,  over  enlist^id  men  ( J.  A .  G .) 

Detached  service,  exorcising,  when  not  present  with 

com]>any,  two-company  commands  (J.A.G.) 

Officer  of  Quartermaster's  Department  in  chaise  of  post 

(J.A.G.) 

Commanders  in  Chief — 

Militia,  aids,  unassigned  list  (J.  A.  G.) 

CoMMANDiNa  Officers — 

Functions  of  ( J.  A .  G .) 

Commerce,  Department  of — 

Repairs  to  lighthouse  tender  <iamaged  by  steamer  of 

-Quartermaster  Corps  (Comp.) 

Commercial  Business — 

Enlisted   men   engaging   in,   hiring   out   automobiles 

(J.A.G.) 

Enlisted  men  furlnuglied  for  retirement  (J.  A.  G.) 

Commissioned  Officers.    See  Oflicers,  Army. 
Commissions — 

See  also  Officers,  Army. 

Army  officer,  issued  in  name  of  deceased  person  (At. 

Gen.) 

New,  for  officers  of  constituent  departments  of  Quarter- 
master Corps  (J.  A.  G.) 

Common  Carriers — 

Deductionsfor  loss  occurring  in  prior  shipment  (Comp.). . 
Disposition  of  Government  horse  injured  while  in  ship- 
ment (J.  A.  G.) 

Fire  loss  of  pubUc  propertjr  (J.  A.  G.) 

Reimbursement  of  cost  of  inspection  of  horses  at  State 

lines  (CJomp.) 

(Commutation  of  Quarters.    See  Quarters,  Army. 
Company  Exchange — 

Purchase  of  supplies  from  (J.  A.  G.) 

Company  Funds — 

Disposition  of  proceeds  of  sales  of  manure  from  ambu- 
lance companies  (J.  A.  G.) 

Expenditure  of,  intoxicating  liquors  (J.  A.  G.). 

Not  available  for  increasing  compensation  in  enlisted 

grade  (J.  A.  G.) 

(Compensation.    See  Pay. 


Year. 

No. 

Page. 

1913 

1 

107 

1917 

15 

662 

1917 

15 

662 

1912 

20 

36 

1912 
1913 
1917 
1917 

20 
1 
3 
9 

35 
107 
644 
652 

1917 

9 

649 

1914 

52 

452 

1914 

33 

394 

1914 

25 

376 

1912 

20 

41 

1914 

25 

377 

1914 

46 

435 

1912 
1917 

12 
3 

10 
642 

1912 

12 

23 

1914 

33 

399 

1914 

50 

447 

1914 
1913 

39 
31 

412 
297 

1915 

5 

469 

1913 

23 

232 

1914 
1916 

50 

8 

444 
547 

1916 

47 

623 

BolIetinH. 

Year. 

No. 

Pag.-, 

Co  NTR  ACTona — Contis  ued . 

Relief  from  obligRtion  in  excess  of  estimated  requiiv- 

1917 
1917 

1914 

1915 

1913 
1913 
1915 
1912 
1912 
1917 
1912 
1913 
1916 

1914 

1912 
1913 
1913 
1913 
1914 
1913 
1914 

1914 
1917 
1913 

1912 

r  1913 

1913 
1  1914 
1913 
1913 
1913 
1915 
1916 
1913 
1915 

1914 

1914 

1913 

1915 
1917 
1917 

1912 
/  1917 
\  1917 
1912 
1917 
1912 
1913 

15 

18 

46 
18 

17 
27 
9 

12 
12 

!^ 
11 

39 

20 

8 
29 
8 

43 
17 
43 

52 
9 
18 
12 
18 
23 
14 
1 
1 
8 
14 
13 
23 
9 

33 

33 

29 

1 

18 
9 

20 
9 
15 
12 
9 
12 
38 

of  material  and  demand  for  skilled 

accomit  of  increased  price  due  to 

elope  (J.A.G.) 

CONTEACTH— 

Sa  aim  Bidders;  Bids;  Contractors. 
AcceDtauceofBupplicaonconditionB(J.  A.  G.) 

491- 

192 

248 

475 

6 

G.) 

6 

.G.) 

566 

19,  1912 

•  G.) 

158 

1  officer's' 

200 
417 

Bide  received  after  hour  lor  opening  (JAG.) 

Binding  Government  for                               {J.  A.  0.)— 

212 
227 
355 
108 

Breach  as                                            lamages  (Comp.)... 

166 

A.G.)- 
k'oluntarily  furnished  by  Goverij- 

558 

227 
471 

of                                    by  the 

not  regiatered  by  meter 

Claim  of  contractor  for  estraa  uot                          writing 

IJ.  A.G.) 

worl                                     (J.A.G.) 

Collateral  to 

457 
673 

Competition  UBeleaa                                         t  with  original 

contractor  (J.  A.G.) 

ConBtruction  of  (J.  A.  G.) 

Correction  of  miatuko  (U.  S.  Sup.  Ct.) 

Cost  of  work,  extra  work  (Ct.  CI.m.) 

Damage  for  breach  of  parole  contract  (Fed.  Ct.) 

33 
650 
660 
6 
656 

24 
324 
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Contracts — Continued . 

Operation  of  eight-hour  law  (J.  A.  60 

Option  to  increase  quantities  (J.  A.  G.) 

Payments  to  holder  of  power  of  attorney  (J.  A.  G.) 

Payments  where  partnership  is  dissolved  (J.  A.  G.) 

Penalty   for   delay   in    performing,    actual    damages 
(J.  A.  G.) 

Post  exchanges  may  contract  with  Government  ^J.  A.  G.). 

Projectiles  and  smokeless  powder,  eight-hour  law  (At. 
Gen.) 

Protection  of  laborers  and  material  men  (J.  A.  G.) 

Public  buildings,  architects  employed  under  authority 
for  (J.  A.  G.) 

Public  works,  separate  agreement  under  sec.  3717,  R.  S. 
(J.  A.G.) 

Purchase  of  supplies  for  Army  in  absence  of  appropria- 
tions (Comp.) 

Purchase  of  supplies  from  persons  in  military  service 
(J.  A.G.) 

Release  of  contractor  from  performance  (J.  A.  G.) 

Relief  from,  where  troops  are  removed  (J.  A.  G.) 

Relief  of  contractor,  advance  of  material  and  demand 
for  skilled  labor  (J.  A.  G.) 

Replacing  automobile  tires  on  ^lure  to  make  guar- 
anteed mileage  (J.  A.  G.) 

Requirements  under  eight-hour  law  (J.  A.  G.) 

RetiD-n  of  (Returns  Office),  disclosure  of  confidential 
plans  (At.  Gen.) 

Right  of  Government  to  cancel  (J.  A.  G.) 

Supplemental  agreements  (J.  A.  G.) 

Supplemental,   competition   useless,   agreement  with 
ori^nal  contractor  (J.  A.  G.) 

Supplemental,  covering  matter  not  included  in  original 
(J.  A.G.) 

Supplemental,  liquidated  damages,  waiver  (Fed.  Ct.). . 

Supplemental,  time  for  completion  (CompO 

Supplemental,  time  for  performance  (Gt.  Cls.) 

Supplemental,  to  cover  defective  work  (J.  A.  G.) 

Supplementary,  time  for  completion  (J.  A.  G.) 

Supplies,  relief  on  account  of  increased  r(.T.  A.  G.V.. 
prices  due  to  European  war l(At.  Gen.) . . 

Supplies,  renewals  for  new  fiscal  vear  (Comp.) 

Surety  may  be  party  to  contract  (J.  A.  G.) 

Time  for  completion,  deductions  for  delays  (Comp.) 

Time  for  completion,  extension  (Comp.) 

Time  for  completion,  liquidated  damages  (Ct.  Cls.) 

Unforeseen  conditions,  not  contemplated  by  parties 

Unforeseen  difficulties  in  performance  of  (Fd.  Ct.) 

Unliquidated  damages,  breach  of,  jurisdiction  of  ac- 
counting officers  (Comp.) 

Waiver  of  defects  in  goods  delivered  (J.  A.  G.) 

Warranty  of  existing  conditions,  inspection  (Ct.  Cls.). . . 
When  requirements  as  to  advertisements  are  satisfied 

(J.A.d.) 

Withdrawal  of  bids  before  acceptance  (At.  Gen.) 

Written  proposals  and  acceptances,  transportation  rates 

(Comp. ) 

Contract  Suhgkons — 

Status  as  to  pay  and  allowances  (J.  A.  G.) 

93668*^—17 45 


No. 


Page. 


1914 
1913 
1914 
1913 

1912 
1913 

1913 
1913 

1912 

1912 

1917 

1914 
1913 
1913 

1917 

1914 
1913 

1912 
1913 
1913 

1912 

1914 
1914 
1913 
1914 
1913 
1913 
1914 
1915 
1914 
1013 
1913 
1915 
1913 

1916 
1916 

1914 
1913 
1912 

1913 
1913 

1915 

1913 


5 

1 

8 

23 

20 
23 

1 
1 

20 

20 

18 

43 
17 
13 

18 

52 
1 

12 

38 

4 

20 

39 
46 
13 
20 
27 
29 
46 

5 
14 

8 
17 
14 
17 

34 
8 

46 
17 
12 

8 
17 

1 
38 


332 
109 
345 
230 

33 
231 

137 
109 

34 

34 

679 

421 
192 
175 

673 

449 
109 

21 
175 
147 

33 

408 
436 
183 
373 
248 
270 
431 
470 
367 
155 
200 
482 
201 

608 
552 

433 

192 

24 

156 
205 

462 

316 
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Page. 


G0URT8-MARTIAL — Continued . 

Review  of  proceedings  by  civil  courts  (Fed.  Ct.) 

Sentence  forfeiting  pay — effect  of  on  certain  items 
(Gomp.) 

Sentence   not  complete    until    action   of    reviewing 
authority  (J.  A.  G.) 

Sentence  of  dishonorable  discharge,  effect  on  prior  un- 
served enlistment  (J.  A.  G.) 

Sentence   of   dishonorable   discharge,    suspension    of, 
when  proper  (J.  A.  G.) 

Sentence  of  forfeiture  of  pay,  when  commences  to  nm 
(Oomp.) 

Sentence  to  dishonorable  discharge  while  serving  prior 
sentence,  cumulative  sentences  (J.  A.  G.) 

Sentences,  extended  periods  of  confinement  not  includ- 
ing hard  labor  (J.  A.  G.) 

Sentences,  failure  to  follow  prescribed  forms  (J.  A.  G.)-- 

Sunmiary  and  special  courts,  jurisdiction  (J.  A.  G.) 

Summary  courts,  appointment  of  (J.  A.  G .) 

Summary  courts,  appointment  of  medical  reserve  of- 
ficers as  (J.  A.  G.) 

Summary  courts,  constitution  of  (J.  A.  G.) 

Summary  courts,  eli^bility  of  retired  officers  as,  when 
assigned  to  recruiting  duty  (J.  A.  G.) 

Summary  courts,  eligibility  of  retired  officers  on  active 
staff  duty  to  serve  as  (J.  A.  G.) 

Suspended  sentence,  form  for  (J.  A.  G.) 

Suspended  sentence,  pay  during  confinement  (J.  A.  G.) 

Theft  of  blanket  by  one  soldier  from  another,  Article  of 
War  violated  (J.  A.  G.) 

Trial  of  officers  of  PhiUi)pine  Scouts  (Sup.  Ct.,  P.  I.)... 

Trial  of  officer  who  availed  himself  of  bankruptcy  law 

to  escape  payment  of  debts  (J.  A.  G.) 

Cbimikal  Code — 

Federal,  section  13,    "Military  expedition  or  enter- 
prise "  (Fed.  Ct.) 

Customs  Stamp  Tax — 

Philippine  Islands,  exemption  of  Government  property 
^At.  Gen.) 

Soldier's  baggage  (J.  A.  G.) 

Damages — 

Actual,  for  delay  in  performance  of  contracts  (J.  A.  G.). 

Adjustment  of  unliquidated,  for  delays  in  performance 
of  contract  (J.  A.  G.) 

Contracts,  modification  and  payment  of  (At.  Gen.) 

Delay  in  performance  of  contracts  (Comp. ) 

Delays  in  completing  contract,   unforseeable   causes 
(Comp.) 

Liability  of  contractor  until  property  is  turned  over  to 
United  States  (J.  A.  G.) 

Liability  of  town  for  damages  resulting  from  defective 
bridge  (J.  A.  G.) 

Liquioated,  deduction  for,  where  none  in  fact  resulted 
(Comp.) 

Measure  of,  after  supplemental  contract  (Comp.) 

Measure  of,  against  contractor  on  annulment  and  relet- 
ting (Fed.  Ct.) 

Measure  of,  for  Government  horse  injured  during  ship- 
ment by  common  carrier  (J.  A.  G.) 

Misstatement  in  specifications,  warranty  (Fed.  Ct.) 

Mistake  in  transmitting  telegram  (J.  A.  G.) 

Private  property  by  tort  of  officer  (J.  A.  G.) 

Property  constructed  under  contract  damaged  before 
acceptance  (J .  A.  G.) 


1914 

1915 

1913 

1916 

1915 

1915 

1915 

1915 
1915 
1913 
1913 

1914 
1914 

1915 

19K 
1914 
1914 

1912 
1913 

1914 

1916 

1912 
1915 

1912 

1912 
1912 
1913 

1914 

1913 

1913 

1915 
1914 

1914 

1914 
1914 
1914 
1913 

1913 


25 
36 
13 

8 
36 

9 

36 

39 
39 
35 
13 

52 
46 

9 

52 
46 
46 

20 

31 

52 

34 

12 
14 

20 

12 
12 
29 

46 

8 

4 

14 
25 

39 

39 
25 
46 
17 

17 


389 

524 

176 

545 

532 

477 

518 

537 
537 
305. 
177 

450 

428 

475 

450 
428 
428 

35 
302 

452 
614 

23 

481 

33 

7 

20 
282 

432 

154 

141 

482 
384 

415 

412 
388 
428 
193 

193 
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Dbserters — 

See  also  Desertion. 

Apprehenfiion  of  wrong  man,  expenses  (Comp.) 

Disapproval  of  sentence,  transportation  from  place  of 

trial  to  organization,  stoppage  for  (J.  A.  G.) 

Effect  of  statute  of  limitations  as  to  payment  of  reward 

(J.  A.  G.) 

Enlistmemts,  discharged  from  first  and  held  to  second 

(J.  A.  G.) 

Expense  of  returning  to  proper  station  (J.  A.  G.) , 

Forfeiture  of  deposits  not  affected  by  restoration  (J.  A. 

G  ) 

National  Guardsmen,  organization  mustered  out,  reward 
for  apprehension  ( J.  A .  G.) 

Payment  of  reward,  militiamen  or  National  Guardsmen, 
in  service  of  United  States  (J.  A.  G.) 

Removal  from  active  list  ( J.  A.  G.) 

Reward  for  apprehending  while  serving  in  Navy  or 
Marine  Corps  (J.  A.  G.) 

Reward  for  apprehension,  additional  expense  (J.  A.  G.). 

Reward  for  apprehension,  claim  for  arresting  after  sur- 
render to  military  authorities  (J.  A.  G.) 

Reward  for  apprehension,  confined  in  prison,  informar 
tion  as  to  (J.  A.  G.) 

Reward  for  apprehension,  delivered  as  absent  without 
leave  but  tned  for  desertion  (J.  A.  G.) 

Reward  for  apprehension,  stoppage  of  pay  (J.  A.  G.) .. . 

Rewards  for,  wnen  delivered  to  military  autnorities,  but 
not  accepted  (J.  A.  G.) 

Telegrams  concerning,  by  whom  payable  (Comp.) 

Transportation  of  remains  (J.  A.  G.) 

Desertion — 

See  also  Deserters. 

Charge  of,  removal  after  discharge  of  soldier  (J.  A.  G.). 

During  (/ivil  War,  charge  of,  when  may  be  removed 
(J.A.G.) 

Forfeiture  of  pay  and  allowances  accrued  under  prior 
enlistment  (J.  A.  G.) 

Forfeiture  of  right  to  gratuity  (J.  A.  G.) 

Intention  to  report  at  another  post,  no  defense  (J.  A.  G.) 

Noncommissioned  officer,  effect  on  position  (J.  A.  G.) .. 

Noncommissioned  officer,  reduction  to  ranks  (J.  A.  G.) . 

Resignation  of  officers  during  Civil  War,  join  Confeder- 
acy (J.A.G.) 

Restoration  of  civil  rights  by  pardon  (J.  A.  G.) 

Retirement  of  enlisted  men,  counting  time  spent  in 

confinement  for  (J.  A.  G.) 

Detached  Seuvice — 

See  r^fo  Details. 

Battalion  adjutant,  commanding  company  (J.  A.  G.). 

Commanding  officer  of  supply  company  (J.A.G.) 

Compelling  offitrer  to  proceed  to  point  for  identifica- 
tion by  civilian  witnesses  (J.  A.  G .} 

Construction  of  law  limiting,  full  opinion  (J.  A.  G.).. 

Date  when  ])enalty  clause  becomes  effective  (J.  A.  G.). 

Definition  of  tt^rms — 

"Actually  present  for  duty"  (J.  A.  G.) 

**  Company,  troop,  or  battery  "  ^J.  A .  G.) 

**  Detach(Ki  for  duty  of  any  kina  '*  (J.  A.  G.) 

Detail  to  Bureau  of  Iiwular  A ffairs  (J.  A.  G.) 

Duty  as  adjutant  of  brigade  by  captain  or  neld  officer 
not  detailed  in  Adjutant  GeneraPs  Department 
(J.A.G.; 


Year. 


1914 

1915 

1913 

1912 
1914 

1915 

191G 

1916 
1915 

1912 
1912 

1912 

1912 

1912 
1915 

1914 
1913 
1915 

1915 

1913 

1914 
1913 
1915 
1915 
1913 

1915 
1913 

1912 


1915 
1917 

1914 
1912 
1913 

1913 
1913 
1913 
1913 


1914 


No. 

Page. 

14 

361 

30 

508 

1 

110 

20 
14 

38 
356 

39 

533 

47 

623 

28 
18 

592 

488 

20 
12 

35 

8 

12 

8 

12 

9 

12 
36 

9 
519 

33 

8 

18 

393 
169 
488 

14 

4 

50 
18 
36 
21 
11 

9 
23 

20 


26 
15 

50 

22 

1 

1 

1 

1 

13 


33 


479 

142 

410 
215 
526 
497 
117 

472 
230 

47 


504 
666 

441 

54 

112 

112 
112 
112 
176 


394 
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Details — Continued . 

Officers  on  Alaska  railroad  construction  (J.  A.  G.) 

Officers.  Quartermaster  Corps,  act  of  Aug.  24,  1912  (J. 

A.  G.) 

Officers  to  educational  institutions  (J.  A.  G.) 

to  Ordnance  Department,  how  made  (J.  A.  G.) 

to  Philippine  Constabulary,  detached  service  (J.  A.  G.) 

to  Quartermaster  Corps  (J.  A.  G.) 

in  Staff  departments,  detached  service  law  (J.  A.  G.) . 

to  Staff  departments,  how  made  (J.  A.  G.) 

of  Staff  officer  as  officer  of  the  day  (J.  A.  G.) 

Disbursing  Officer — 
See  aUo  Accounts. 

Issuance  of  second  original  check,  original  lost  (Comp.) . 
Jurisdiction  of  the  Comptroller  over  accounts  of  (Comp.) 
Officers'  Reserve  Corps  members,  assignable  as  (J.  A.  G.) 
Responsibility  for  payment  made  on  forged  signatures 

(Comp.) 

Disbursements — 

Manner  of  payments  to  foreign  creditors  (Comp.) 

Under  overruled  decisions  (Comp.) 

Discharge — 

See  also  Discharged  officers;  Discharged  soldiers. 

to  Accept  commission,  convenience  of   Government 

(J.  A.  G.) 

Deduction  of  indebtedness  due  United  States  from 

travel,  pay  on  (Comp.) 

Department   commander   may   order,    under   fourth 

Article  of  War  (J.  A.  G.) 

Dishonorable.    See  Dishonorable  discharge. 

Dishonorable,  notice  of  (J.  A.  G.) 

Effect  of  unauthorized  (J.  A.  G.) 

Enlisted  men  arrested  and  confined  by  civil  authori- 
ties, pay  on  condonation  of  offense  and  (J.  A.  G.) 

Enlisted  men,  dependent  families  (J.  A.  G.) 

Enlisted  men,  dependent  foster  parent  (J.  A.  G.) , 

Enlisted  men,  for  convenience  oiGovemment  (J.  A.  G.), 
Enlisted  men,  National  Guard,  account  of  dependent 

family  (J.  A.  G.) 

Enlisted  men,  National  Guard,  after  President's  call 

(J.  A.G.) 

Enlisted  men,  National  Guard,  for  physical  disability 

(J.  A.G.) 

Enlisted  men,  signing  by  staff  officer  (J.  A.  G.) 

Enlisted  men,  transportation  upon  (Comp.) 

Enlisted  irten.  National  Guard,  unauthorized  (J.  A.  G.). . 
Deserter,  from  first  and  held  to  second  enlistment  (J. 

A.G.) 

Officers,  National  Guard,  for  physical  disability  (J.  A. 

G.) 

Purchase  of,  continuous  service  (Comp.") 

Purchase  of,  effect  on  Army  reserve  enlistments  (J.  A. 

G.) 

Purchase  of,  enlisted  man,  one  year's  service  (J.  A.  G.) . . 

Purchase  of,  furlough  to  Army  Reserve  (J.  A.  G.) 

Purchase  of,  while  on  furlougn  (J.  A.  G.) 

by  Retiring  board,  action  of  President  on  report  of 

(J.  A.G.) 

Revocation  of  dishonorable,  insanity  fJ.  A.  G.) 

Without  honor  (J.  A.  G.) 

Without  honor,  not  revocable  (J.  A.  G.) 


Year. 

No. 

Page. 

1914 

25 

375 

1912 

20 

45 

1913 

13 

176 

/  1913 

1 

116 

1  1913 

4 

144 

1914 

25 

377 

1913 

1 

128 

1916 

18 

561 

1913 

8 

156 

1915 

32 

514 

1915 

36 

523 

1917 

15 

669 

1917 

3 

615 

1917 

3 

616 

1913 

38 

321 

1913 

38 

322 

1916 

57 

635 

1912 

12 

20 

1912 

12 

4 

1915 

36 

518 

1917 

15 

660 

1912 

20 

28 

1916 

28 

593 

1912 

20 

36 

1917 

18 

674 

1916 

18 

576 

1916 

28 

595 

1916 

28 

595 

1914 

52 

450 

1915 

32 

516 

1917 

15 

660 

1912 

20 

38 

1916 

28 

595 

1912 

12 

17 

1913 

29 

272 

1915 

39 

534 

1916 

18 

572 

1914 

1 

325 

1912 

12 

3 

1915 

1 

458 

1913 

1 

116 

1913 

27 

249 
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District  op  Columbia — 

Burial  expenses  of  indigent  ex-Union  soldiers  dying  in 

(J.  A.  G.) 

Eight-hour  law  for  women  (J.  A.  G.) 

Erection  of  buildings  in  public  parks  (J.  A.  G.) 

Militia,  clerks  and  employees  as  members  of,  leave  of 

absence  (J.  A.  G.) 

Militia  of,  residence  of  members  (J.  A.  G.) 

Number  of  officers,  General  Staff  Corps,  to  be  on  duty 

in(J.  A.  G.) 

Retirement  of  militia  officers  (J.  A.  G.) 

Service  in,  boards  recommending  details.  General  Staff 

Corps  (J.  A.  G.) • 

Donations — 

Gift  of  flag  for  dredge  (J.  A .  G. ) 

Improvements  at  national  cemetery  (J.  A.  G.) 

Land.    See  Land. 

of  Personal  property.    See  Personal  property. 
Dredoino — 

Eight-hoiu*  law,  application  of  to  retaining  bulkheads 

supplied  by  contractor  (J.  A.  G.) 

Easements — 

Telegraph  line  on  abandoned  road  (J.  A.  G.) 

Educational  Institlttions — 
See  also  Schools. 

Details  of  officers  of  Army  as  instructors  (J.  A.  G.) 

Members  of  Officers'  Reserve  Corps  not  eligible  for  de- 
tail to  (J.  A.  G.) 

Uniforms  purchased  from  War  Department,   cost  to 

students  (J.  A.  G.) 

Eight-hour  Law — 

Application  of,  to  informal  contracts  (J.  A.  G.) 

Application  to  contract  for  furnishing  ammunition  (At. 

Gen.) 

Application  to  contracts  for  Government  supplies  (At. 

Gen.) 

Application  to  horse  breakers  and  farm  hands  (J.  A.  G.). 

Application  to  renovation  of  blankets  (J.  A.  G.) 

Application    to   retaining    bulkheads   for   deposit   of 

dredged  material  (J.  A.  G.) 

Application  to  subcontractors  (At.  Gen.) 

Appropriations  made  before  passage  of  (At.  Gen.) 

Cnauffeurs,  not  applicable  to  (J!  A.  G.) 

Claim  for  overtime  pay  under  (J.  A.  G.) 

Constniction  of  barges  as  "public  works"  (J.  A.  G.) 

Construction    of    Government    dredge,    not    "public 

works"  (J.  A.  G.) 

Construction  of  spur  track  for  the  delivery  of  contract 

supplies  (J.  A.  G.) 

Contractor  continuing  labor  on  other  contracts  after 

eight-hour  limit  (J.  A.  G.) 

Contracts  for  construction  of  vessels  for  United  States 

(J.  AG.) 

Contracts  for  wagons  for  Army,  Government  specifica- 
tions (J.  A.  G.) 

Contracts  for  projectiles,  smokeless  powder,  etc.  (At. 

Gen.) 

Domestic  servants  not  subject  to  (J.  A.  G.) 

Dredging,  use  of  private  funds  (J.  A.  G.) 

Employment  of  laborers  and  mechanics  on  repairs  to 


Pag^. 


Government  vessels  (At.  Gen.^.. 

Exceptions  to  requirements  (J.  A.  G.) 

Extraordinary  emergency  (J.  A.  G.) 

Extraordinary  emergency  and  conditions  (J.  A.  G.). 


1912 
1913 

1916 
1914 

1916 

1913 
1914 


1914 
1913 

1913 

1916 

1915 

1913 

1912 

1912 
1914 
1913 

1914 
1912 
1913 
1916 
1917 
1914 

1915 

1914 

1913 

1913 

1913 

1913 
1913 
1913 

1912 
1913 
1913 
1913 


20 
18 

28 
14 

18 

38 
25 


33 
29 

13 

39 

14 

8 

20 

20 
43 
31 

33 
12 
23 

8 
18 

5 

21 

25 

8 

1 

1 

1 

17 
18 

20 

1 

31 

18 


456 
357 
334 

32 
217 

594 
357 

573 

319 
379 


395 
275 

176 

617 

480 

158 

51 

52 
418 
213 

395 
21 
245 
545 
674 
332 

499 

379 

158 

109 

117 

51 
194 
214 

51 
117 
292 
212 
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Enusted  Men — Continued. 

Army  School  Detachment,  absence  due  to  misconduct, 
deduction  of  pay  (Comp.) 

Anrest  bv  State  court,  civil  proceeding  for  debt  (J.  A.  G.). 

Arrested,  and  confined  by  civil  authorities,  condonation 
of  offense  and  discharge,  pay  (J.  A.  G.) 

Authority  of  retired  officers  assigned  to  active  duty  to 
command  (J.  A.  G.) 

Aviation  mechanician,  pay  and  allowance  on  furlough 
(J.  A.  G.) 

Bn^de  headquarters,  employment  of  (J.  A.  G.) 

Certificate  of  merit,  time  of  making  recommendation 
for  (J.  A.  G.) 

Chief  musician,  reduction  to  ranks  (J.  A.  G.) 

Civil  employment  while  on  furlough  (J.  A.  6.) 

Civil  employment  while  on  furlough  preceding  retire- 
ment (J.  A.  G.) 

Clothing  allowance,  title  to  ( J.  A.  G.) 

Continuous  service,  on  active  list  of  Regular  Army, 
service  in  Volunteer  forces'  or  militia  when  called 
into  service  of  United  States  (J.  A.  G.) 

Continuous-service  pay.    See  Pay  of  enlisted  men. 

Courts-martial  sentence  to  forfeiture  of  pay,  when  be- 
gins to  run  (Comp.) 

Deposits,  liability  for  debts  to  United  States  and  post 
exchange  (Comp.) 

Detail  of,  for  service  with  National  Guard  (J.  A.  G.) 

Detailed  as  corporal  in  recruiting  service  when  dis- 
charged, reenlistment  pay  (Comp.) 

Discharge  by  purchase,  furlough  to  Reserve  (J.  A.  G.). . 

Discharge,  dependent  family  (J.  A.  G) 

Discharge  for  convenience  of  Government  (J.  A.  G.). . . 

Discharge  for  convenience  of  Government,  acceptance 
of  commission  (J.  A.  G.) 

Discharge  on  account  of  dependent  foster  parent 
(J.  A.  G.) 

Discharges,  signing  of,  by  staff  officer  (J.  A.  G.) 

Discipline,  failure  to  produce  clothing  at  inspection 
(J.  A.  G.) 

Dishonorable  discharge,  revocation  of^  insanity  (J.  A.  G.) . 

Dishonorably  discharged,  while  serving  prior  sentence, 
cumulative  sentences  (J.  A.  G.) 

Disposition  of  deposits  upon  discharge  (Comp.^ 

Disposition  of  effects  of  deceased,  jurisdiction  (J.  A.  G.). 

Disposition  of  remains  of  deceased,  reward  for  recovery 
of  body  (J.  A.  G.) 

Eligibility  for  membership  in  Officers*  Reserve  Corps 

(J.  A.  G.) :.. 

Employment  as  laborers  (Comp.) 

Employment  as  stenographic  reporters  (J.  A.  G.) 

Engaging  in  civil  employments  on  furlough  (J.  A.  G.). . 

Engaging  in  commercial  business,  hiring  out  automo- 
biles (J.  A.  G.) 

Engaging  in  private  business  (J.  A.  G.) 

Enlistment  for  seven  years,  etc.,  construction  of  pro- 
vision, full  opinion  (J.  A.  G.) 

Examination  for  commission,  credit  for  National 
Guard  service  (J.  A.  G.) 

Examinations  for  commissions,  eligibility  (J.  A.  G.) 

Expenses  of  civil  authorities  for  detention  of  (J.  A.  G.). 

Expenses  of  officers  and,  with  their  mounts,  attending 
mounted  competition  (J.  A.  G.) 


Year. 


No. 


Pago. 


1916 
1916 

1912 

1914 

1916 
1916 

1912 
1916 
1914 

1917 
1916 

1914 

1915 

1916 
1916 

1912 
1916 
1916 
1917 

1916 

1912 
1914 

1912 
1915 

1915 
1913 
1912 

1914 

1917 
1916 
1913 
1917 

1912 
1915 

1912 

1917 
1916 
1917 

1914 


47 
8 

20 

52 

18 
34 

20 
18 
33 

3 
67 

39 

9 

13 
28 

20 
18 
28 
18 

57 

20 
52 

20 
1 

36 
35 
20 

39 

9 

8 

23 

3 

12 
5 

22 

18 
47 
15 

60 


630 
549 

37 

452 

578 
606 

31 
569 
396 

642 
634 

410 

477 

659 
693 

49 
572 
693 
674 

635 

36 
450 

36 
458 

618 

311 

37 

413 

653 
550 
233 
642 

10 
467 

76 

675 
626 
659 

441 
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Enlisted  Men — Continued. 

Beenlistment  after  four  years'  service  (J.  A.  G.) 

Reenlistment  after  four  years'  service  and  passing  to 

Reserve  (J.  A.  G.) 

KeenUstment   pay,    computation    of   extra-duty   pay 

(Comp. ) 

Repairs  to  property  used  by  Government  owned  by 

officers  and  ^.  A.  G.) 

Retired.    See  Retired  enlisted  men. 

Retired  pay  status  on  enlistment  in  National  Guard 

(Comp.) 

Retirement,  commissioned  service  counted  for  purpose 

of(J.A.G.) 

Retirement,  counting  time  spent  in  confinement  for 

desertion  (J.  A.  G.). ; 

Retirement,  Philippine  service  (J.  A.  G.) 

Returning  from  furlough,  cost  of  transportation  (J.  A.  G.) 
Reward  for  recovery  of  bodies  of  deceased  (J.  A.  G.). . . 
Sergeants,  limited  warrant,  appointment  of  (J.  A.  G.). . 

Sleeping-car  accommodations  for  (J.  A.  G.) 

Stoppage  of  pay,  absence  during  test  as  to  nature  of 

disease  (J.  A.  G.) 

Stoppage  of  pay  to  reimburse  the  United  States  (J.  A.  G.) 
Surrenaering   to   civil   authorities   under   fifty-ninth 

article  of  war  (J.  A.  G.) 

Transportation  from  place  of  discharge  (Comp.) 

Transportation  from  place  of  dischax^e  varying  from 

request  (Comp.). 

Transportation  on  discharge  (Comp.) 

(YJ.A.G.) 

Travel  allow,ances  on  discharge. .  <  f Comp.^ 

l(Comp.) 

Travel  allowances  on  discharge,  transportation  varying 

from  request  (Comp.) 

Travel  pay  on  discharge,  deduction  of  indebtedness  due 

United  States  (Comp.) 

Travel  without  troops,  Pullman-car  accommodations 

(J.  A.  G.) 

Enlisted  Men,  National  Guard — 

Age  qualification  for  enlistment  (J.  A.  G.) 

Aviation  service,  increase  pay  for  (J.  A.  G.) 

Clothing  issued  to,  discharged  for  disability  (J.  A.  G.). . 
Discharge  by  State  authorities  after  President's  call 

(J.A.G.) 

Discharged  on  account  dependent  families,  effect  of 

(J.A.G.) 

Discharge  of,  for  physical  disability  (J.  A.  G.) 

Dischai^e,  term  of  enlistment  (J.  A.  G.) 

Eligibility  for  membership  in  Officers'  Reserve  Corps 

(J.A.G.) 

EnlidtAent,    disqualification,    conviction    of    felony 

(J.  A.  G.) 

Federal  oath,  effect  of  taking  (J.  A.  G.) 

Furlough  of,  to  reserve,  restoration  to  active  list  (J.  A.  G.) 

Furlough  to  reserve  (J.  A.  G.) 

Medical  treatment  in  private  hospital,  cost  of  (Comp.). 
Medical  treatment  in  private  hospital  at  time  of  muster 

Qut  (Comp.) , 

Passing  of  to  National  Guard  Reserve  while  in  Federal 

service  (J.  A.  G.) 

Passing  to  reserve,  restoration  to  active  duty  (J.  A.  G.). . 
Pay  and  allowances,  in  United  States  service  (Comp.) . . 


Year. 

No. 

1916 

8 

1914 

43 

1912 

12 

1914 

50 

1917 

15 

1916 

39 

1912 
1913 
1914 
1914 
1917 
/  1912 
I  1913 

20 
4 

33 

39 
9 

20 
8 

1917 
1915 

15 
1 

1912 
1914 

12 
43 

1914 
1915 
1913 
1914 
1916 

43 

32 

1 

43 

18 

1914 

43 

1912 

12 

1915 

36 

1916 
1916 
1916 

47 
34 
57 

1916 

28 

1916 
1916 
1917 

34 

28 

9 

1917 

9 

1916 
1916 
1917 
1916 
1917 

39 
47 

3 
47 

3 

1917  ' 

18 

1916 
1916 
1916 

28 
47 
34 

Page. 

546 

421 

20 

444 

668 
615 

47 
149 
396 
413 
651 

30 
164 

658 
461 

4 
425 

426 
516 
131 
425 
586 

426 

20 

519 

627 
610 
634 

595 

609 

'*"65i 

653 

616 
627 

""628 
643 

680 

598 
628 
613 
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Evidence — 

See  also  Witness. 

Compelling  officer  to  proceed  to  point  for  identification 
by  civilian  witnesses  (J.  A.  G.) 

Corroboration  in  case  of  confession  (Fed.  Ct.) 

Credibility  of  defendant  as  witness  (St.  Ct.) 

Hearsay,  not  admissible  because  made  to  officer  in  an 

investigation  (J.  A.  G.) 

Examinations — 

Dental  Corps  officers  for  promotion,  retirement  on  fail- 
ure as  to  physical  (J.  A.  G.) , 

Field  officers,  promotion,  sec.  24,  national  defense  act 

(J.  A.  G.;.: 

of  Officers  lor  promotion  (J.  A.  G.) 

fcr  Promotion,  eligibility  of  enlisted  men  of  Army  Re- 
serve (J.  A.  G.) 

for  Promotion,  failure  to  pass,  exemptions  on  reexami- 
nation (J.  A.  G^ ^ 

for  Promotion,  officer's  general  efficiency,  how  deter- 
mined (J.  A.  G.) 

Personal,  transfer  of  officers  ( J.  A.  G.) 

Veterinarians,  scope  of  (J.  A.  G.) 

Examining  Boards — 

Appointment  on,  of  members  of  Officers'  Reserve  Corps 
(J.  A.  G.) 

Composition  of  first,  for  veterinarians  (J.  A.  G.) 

EXCH.VNOE — 

Payment  of  salaries  of  officers  abroad,  cost  of  (Comp.). 
Exchange  Council — 

Shortage  in  accounts  of  exchange,  responsibility  for 

(J.  A.  G.) 

Exchange  Officer — 

Shortage  in  accounts  of  exchange,  responsibility  for 

(J.  A.  G.) 

Executive  Departments — 

Cancellation  of  bonds  on  acceptance  of  new  (J.  A.  G.). 
Chief  Clerks  may  designate  clerks  to  administer  oaths 

(J.A.  G.) 

Disposition  of  useless  official  records  (J.  A.  G.) 

Employees.    See  Clerks  and  employees. 
Expenses  of  distribution  of  publications  by  (J.  A.  G.). 
Exemptions — 

from  Service  in  National  Guard,  waiver  of  (J.  A.  G.). . 
Exhibitions — 

Exhibiting  Government  horses  at  horse  shows  and 

(J.  A.  G.) 

Ex-Officers — 

Recommissioning  in  Army  (J.  A.  G.) 

Expenses — 

Military  attach^  abroad,  pay  of  orderly  and  for  tips 

(Comp.) 

Military  attaches  abroad,  traveling  (Comp.) 

Officers  and  enlisted  men,  with  their  mounts  attending 

mounted  competition  (J.  A.  G.) 

of  Officers  and  guard  in  producing  prisoner  in  response 

to  writ  of  habeas  corpus  (J.  A.  G.) 

of  Returning  soldiers  to  their  command,  absent  without 

leave  (J.  A.  G.) 

Transportation  of  Army  officers  entertaining  foreign 

officials  (Comp.) 

Traveling.    See  Traveling  expenses. 

Treatment  of  civilians  in  Government  hospitals  (J. 

A.G.) 


1914 
1917 
1914 

1917 


1917 

1916 
1913 

1915 

1915 

1916 
1917 
1916 


1916 
1916 

1915 


1915 

1915 

1917 

1912 
1916 

1912 

1916 

1914 
1917 

1914 
1914 

1914 

1914 

1914 

1914 

1915 


Page. 


50 
18 
20 

18 


18 

18 
4 

1 

32 

28 
18 
28 


57 
18 

9 


9 

9 
15 

20 

8 

20 

28 

50 
15 

43 
43 

50 

52 

50 

43 


441 
681 
374 

682 


677 

563 
146 

456 

515 

594 
677 
599 

637 
582 

477 

474 

474 

059 

42 
548 

44 

598 

441 
661 

424 
424 

441 

451 

446 

424 

464 
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Forage — Continued. 

Mounts  for  military  attach^  abroad,   payments  for 

(Comp.) 

Mounts  not  compl>'ing  with  regulations  (Comp.) 

Mounts  not  owned  by  officers  (Comp.) 

Not  available  for  extra  mounts  (J.  A.  G.) 

Officer  on  leave  of  absence .  .1  (j^^q\ 

Foreign  Cables — 

Permission  from  President  to  land  in  navigable  waters 

of  United  States  (J.  A.  G.) 

Foreign  Country — 

Use  of  militia  in.    See  Militia. 
Foreign  Government — 

Service  for,  performed  by  employees  of  U.  S.  Govern- 
ment, compensation  (J.  A.  u.) - 

Foreign  Officials — 

Transportation  of  Army  officer  engaged  in  entertaining 

(Comp.) 

Foreign  Service — 

Details  to  Philippine  Constabulary  (Comp.) 

Limitation  of,  Philippines  and  Cajial  Zone  (J.  A.  G.)-  • 

Pay.    See  Pay  of  officers:  Pay  of  enlisted  men. 

Pay  clerks.    See  Pay  clerks. 

Physical  presence  in  Untied  States  (Comp.) 

Tour  of  duty,  request  of  extension  (J.  A.  G.) 

FORFEFTURES — 

Absence  from  a<:tive  duty  on  account  of  confinement 
(Comp.) 

Courts-martial  sentences  to,  when  begin  to  run  (Comp. J. 

of  Deposits  by  desertion,  effect  of  restoration  (J.  A.  G.). 

Desertion,  pay,  and  allowances  accrued  under  prior 
enlistment  (J.  A.  G.) 

Pay  of  enlisted  men,  items  affected  by  (Comp.) 

for  Wrongful  detached  service  (J.  A.  G.) 

FORGERT — 

Responsibility  of  disbursing  officers  for  payment  made 

upon  ( Comp . ) 

Fort  Bayard,  N.  Mex. — 

Civil-service    employees,    military    jurisdiction    over 

(J.A.G.) ^...... 

Fortifications — 

Purchases  of  material  abroad  (J.  A.  G.) 

Fraudulent  Enlistment — 

Minor,  without  consent  of  parents  or  guardian  (Fed.  Ct.) 
Freight — 

Basis  of  charges,  shrinkage  of  weight  en  route  (Comp.). 
Fuel— 

See  also  Heat  and  light. 

Allowances  of  noncommissioned  officers  on  temporary 
duty  not  entitled  to,  at  permanent  station  (J.  A.  G.). 

Allowance  to  officers,  use  by  families  of  (Comp.) 

Issue  in  kind  to  civilian  employees  of  Quartermaster  and 
Medical  C^rps  (J.  A.  G.) 

Sale  of,  to  civilian,  postmistress  at  Army  post  (J.  A.  G.). 
Funeral  Expenses — 

Disposition  of  remains  of  Army  nurses  dying  in  service 

(JAG.) 

Furloughs — 

Enlisted  men  on.    See  Enlisted  men. 
Garrison  Prisoners — 

on  Probation,  period  of  duty  under  enlistment  (J.  A.  G.) 

93668^—17 46 


Year. 

No. 

1914 
1914 
1913 
1913 
1913 
1913 

33 
5 

13 

13 
4 

23 

1914 

39 

1913 

1 

1914 

43 

1913 
1915 

23 

18 

1913 
1916 

38 
•   8 

1914 
1915 
1915 

50 

9 

39 

1914 
1915 
1913 

50 
36 
31 

1917 

3 

1912 

20 

1913 

35 

1915 

18 

1915 

36 

1915 
1912 

5 
12 

1914 
1914 

43 
33 

1914 

50 

1915 

1 

Page. 


404 
337 
185 
181 
151 
228 


412 


124 


424 

238 
489 


323 
546 


446 
477 
533 

^40 

2'.j2 


646 

40 
307 
494 
524 


467 
19 

418 
400 


442 


460 
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Government  Pboperty — 

Philippine  Islandfi,  exemption  from  customB  stamp  tax 

(At.  Gen.) 

Government  Service — 

Credit  assistant  veterinarian  with  ( J.  A.  G.) 

Government  Supplies — 

Application  of  eight-hour  law  to  contracts  for  (At.  Gen.) 
Government  Transportation  Requests.    See  Transpor- 
tation requests. 
Government  Vessels — 

Eij^ht-hour  law,  employment  of  laborers,  etc.,  in  mak- 
ing repaiis  to  (At.  Gen.) 

Gratuity — 

See  also  Beneficiary. 

Beneficiary,  effect  of  will  (Comp.) 

Carelessness  or  accident  not  misconduct  (J.  A.  G.) 

Designation  of  beneficiary  (Comp.) 

Enlisted  men,  death  of  beneficiarv  before  receiving 
(Comp.) \ : 

Forfeited  by  desertion  (J.  A.  G.) 

.Laws  applicable  to  National  Guard  in  service  of  United 
States  (Comp.) 

Not  payable  on  death  of  soldier,  what  constitutes  mis- 
conduct (J.  A.  G.) 

Payable  on  death  of  soldier,  what  constitutes  miscon- 

QUCX    ^J   .     A.  ,     Vj  ,  )  m     m     ................................. 

Pay  for  mounts,  officer  in  a\dation  service  (Comp.) 

Statute  not  applicable  to  Nurse  Corps  (Comp.) 

Guaranties — 

Disposition  of  certified  check  received  as  (J.  A.  G.) . . . 
Guarantors — 

See  also  Contractors;  Contracts. 

Failure  to  accept  bid  within  time  limit,  liability  of 
(J.  A.  G.) 

Liability  on  failure  of  successful  bidder  to  enter  into 
contract  (J.  A.  G.) 

GUARDIA^N   AND  WaRD — 

Appointment,  consent  to  enlistment  of  minor  (J.  A.  G.) 
Gunners — 

Additional  pay  for  qualifying  as,  National  Guardsmen 

(Comp . ) 

Additional  pay,    National   Guardsmen   qualifying  as 

(J.A.G.) 

Pay  of,  Reservist  called  to  colors  (J.A.G.) 

ELabeas  Corpus — 

Arrest  by  military  authorities  without  probable  cause 

(Fed.Ct.) 

Expenses  of  officer  and  guard  producing  prisoner  in  re- 

'  sponseto  writ  of  (J.  A.G.) 

Minor  enlisting  without  parent's  or  guardian's  consent, 

fraudulent  enlistment  (Fed .  Ct.) 

Release  of  minor  from  enlistment  (Fed .  Ct.) 

Review  of  court-martial  proceedings  (Fed  Ct. ) 

Soldiers  arrested  by  State  autborities  ( Fed .  Ct . ) 

Harbor  Lines — 

Navigable  waters,  riparian  rights,  paramount  authority 

of  United  States  (Fed.Ct.) 


No. 


Page. 


1912 
1917 
1912 


! 


1912 


1915 
1912 
1913 
1913 
1913 
1914 
1916 

1912 
1913 

1916 

1912 

1912 
1916 
1917 

1915 


1915 
1915 
1914 

1916 

1916 
1916 

1913 

1914 

1915 
1913 
1914 
1916 

1914 


12 
15 
20 


20 


26 
12 
23 
29 
31 
5 
39 

12 

18 

28 

12 

12 

1 

18 

30 


5 

5 

46 

28 

39 

47 

17 

52 

18 
17 
25 
39 

46 


23 

666 

52 


51 


506 
10 
235 
284 
298 
338 
618 

18 
215 

604 

11 

10 
540 
679 

508 


465 
465 
429 

604 

617 
621 

208 

451 

494 
907 
389 
619 

437 
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Holiday  Pay — 

See  also  Holidays. 

Civilian  employees,  temporary  (Comp.) ^ 

Computation  of,  for  piece  work,   civilian  employees 

(Comp.) 

Holidays — 

See  also  Holiday  pay. 

Flight  of  aviator  on,  without  orders,  lineo£duty(J.  A.G.) 

Pay  of  civilian  employees  (J.  A.  G.) 

Home — 

Army  officer,  selection  on  retirement  (Comp.) 

Horse  Breakers — 

Application  of  eight-hour  law  to  (J.  A.  G.) • 

Horses — 

Army  officers*,  not  regarded  as  baggage  on  change  of 
station  (Comp.) 

Army,   condemned,  issued  to  Militia,  transportation 
charges  (('omp.) 

Claims  for  loss  of,  in  military  service  (Ct.  Cls.) 

FiuTiished  officials  serving  abroad  (J.  A.  G.) 

Government  exhibiting  at  horse  shows  (J.  A.  G.) 

Inspection  of  Government,  at  State  lines,  reimburse- 
ment oi  common  carriers  lor  (Comp.) 

Issue  of  forage  to,  when  used  as  mounts  but  not  owned 
by  military  attach^  (Comp.) 

Lost  in  military  service,  claims  for  (Ct.  Cls.) 

MiKtarv  attaches  abroad,  payments  for  forage,  stabling, 
etc.  (Comp. ) 

Militia,  mounts  for  officers  participating  in  joint  ma- 
neuvers (J.  A.  G.) 

Mounted  competition,  expenses  of  attending  (J.  A.  G.) 

National  Guard  officers,  transportation  on  muster  out 
(J.  A.G.) 

Officers,  shipment  of,  after  resignation  (J.  A.  G.) 

Officers,  transportation  of  (J.  A.  G.) 

Officers,  transportation  on  change  of  station,  expense 
of  ( C  omp . ) 

Pay  and  allowance  for,  while  absent  on  half  pay  (Comp.) 

Responsibility  for  loss  of,  used  contrary  to  contract  of 
hiring  (Comp.) 

Sufficiency  of  (J.  A.  G.) 

Transportation,  authorized  mounts,  officers  of  National 
Guard  (J.  A.  G.) 

Transportation,  charges  for  special  services  rendered 
(Comp.) 

Transportation  of,  change  of  station  of  officer  (Comp.). . 

Transportation  of,  from  place  of  purchase  to  officer's  sta- 
tion, computation  of  cost  (J.  A.G.) 

Transportation  of  officers*  private  mounts,  land-grant 

deductions  (Comp.) 

Horse  Shows — 

Exhibiting  Government  horses  at  (J.  A.  G.) 

Participation  by  troop  of  Cavalry  in  (J.  A.  G.) 

Hospitals — 

Army,  admission  of  sick  and  wounded  belligerents  to 
(J.  A.G.) 

Army,  disposition  of  personal  property  of  retired  soldier 
who  died  in  (J.  A.  G.) 

Enlisted  men  of  National  Guard  in  private,  at  time  of 
muster  out  (Comp.") . . 

Government,   expenses  of  treatment  of  civilians  in 
(J.  A.G.) 

Limit  on  expenditures  for,  general  and  special  appro- 
priations (J.  A.  G.) ••... 


Year. 

No. 

1917 

18 

1917 

15 

1912 
1913 

20 
1 

1912 

12 

1914 

43 

1912 

12 

1915 
1916 
1913 
1914 

36 
8 
1 

50 

1915 

5 

1912 
1917 

20 

15 

1914 

33 

1912 
1914 

20 
50 

1916 
1915 
1913 

47 

39 

4 

1915 
1916 

21 
1 

1914 
1913 

43 
29 

1916 

57 

1916 
1915 

57 
21 

1914 

33 

1917 

3 

1914 
1915 

50 

1 

1914 

43 

1914 

46 

1917 

18 

1915 

5 

1914 

50 

Page. 


678 
668 

31 
106 

19 

418 

20 

522 
553 
123 
441 

469 

49 
669 

404 

42 
441 

629 
534 
150 

503 
540 

422 
277 

636 

639 
503 

396 

647 

441 
458 

420 
431 
680 
464 
439 
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Bulletins. 


Instruction  Camps.    See  Military  camps  of  instniction. 
Instructors  at  Joint  Camps.    See  Militia.  , 

Insubordination — 

Clerks   and    employees,    pay   during   suspension   for 

(J.  A.G.) 

Insular  Affairs,  Bureau  op — 

retail  of  officer  as  principal  asEdstant  to  chief,  duration 

(J.  A.G.) 

•  How  chief  of  bureau  is  appointed  (J.  A.  G.) 

Insurance — 

^lail  matter,  registration  not  parcel  post  (J.  A.  G.) 

Money  received  from,  how  used  (Comp.) 

Parcel-post  packages  (J.  A.  G.) 

Insurrection.    See  Martial  law. 
Intemperance — 

See  also  under  Enlisted  Men,  Absence,  etc. 

Absence  of  soldier  due  to  (J.  A.  G.) 

Interior,  Department  of — 

Postmasters,  whether  may  administer  oaths  to  officers' 

returns  of  contracts  for  file  in  (J.  A.  G.). 

Internal-Revenue  Tax — 
See  also  Post  Exchfuiges. 
Cosmetics  and  perfumeries,  sales  by  post  exchanges 

(J.  A.G) 

Post  exchanges,  sales  of  tobacco,  etc.  (J.  A.  G.) 

International  Association  of  Chiefs  of  Police — 

Payment  of  membership  fees  or  dues  of  (J.  A.  G.) 

International  Congress  of  Hygiene  and  jObmooraphy — 

Army  band,  use  of,  diuing  session  of  (J.  A.  G.) 

International  Eugenics  Congress — 

Army  officer  detailed  to  attend  meetings  of,  expenses 

(JAG.) 

Intoxicating  Liquors — 

Introducing  into  country  formerly  comprising  Indian 

Territory  (Fed.  Ct.) 

Introducing  into  old  Indian  Territory  (J.  A.  G.) 

Sale  of,  at  exchanges  in  prohibition  States  (J.  A.  G.). . 

Taking  into  Indian  country  (J.  A.  G.) 

Inventions — 

by  Employees,  use  of,  by  the  Government  (J.  A.  G.V. 
Joint  Camps  of  Instruction.    See  Militia. 
Judge  Advocates — 

Carelessness    of,   delaying  action  on  record   of  trial 

(J.  A.  G.) 

Failure  in  duties,  miscarriage  of  justice  (J.  A.  G.) 

Failure  in  duty,  record  encumbered  by  irrelevant  testi- 
mony (J.  A.  G.) 

Failure  in  duty  to  produce  evidence  (J.  A.  G.) 

Judge  Advocate  General — 

Digest  of  opinions,  manner  of  citing  (J.  A.  G.) 

Judge  Advocate  General's  Department — 

Officers  of,  not  available  as  counsel  before  court-martial 

(J.  A.G.) 

Jurisdiction — 

Comptroller  of  Treasury   over  disbursing  officer's  ac- 
counts (Comp.) 

Disposition  of  effects  of  deceased  enlisted  men  (J.  A.  G.) 
Legality  of  sentence  authorizing  stoppage  of  pay  to  re- 
imburse post  exchange  (Comp.) 

Military  reservations,  taxation  of  Government 

(J.  A.G.) 

Operation  of  State  laws  within  military  reservations 
(J.  A.G.) 


No.  '  Page. 


agencies 


1912 


1912 
1913 

1915 
1913 
1915 


1913 
1914 

1915 
1915 

1912 

1912 

1912 


1912 
1912 
1913 
1913 

1913 


1915 
1915 

1915 
1915 

1912 


1915 

1917 
1912 

1914 

1912 

1915 


20 


20 
4 

32 

29 
18 


8 


52 


1 
1 

20 

20 

20 


12 

20 

18 

1 


39 
36 

36 
36 

20 


9 

15 
20 

33 

20 


33 


29 

VoJ 

515 
283 
489 


154 
451 


459 
459 

31 

29 

30 


25 

39 

216 

120 

124 


535 

528 

528 
529 

39 


472 

669 
37 

402 

41 

461 
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Licenses — Contmued . 

Erection  of  pennanent  buildings  on  reservations  (J.  A. 

G.) 

Imposed  bv  States  for  operation  of  Government  auto- 
mobiles (J.  A.  G.) 

Local,  by  chauffeurs  for  operation  of  Grovemment  motor 

vehicles  (J.  A.  G.) 

to  Take  water  from  Government  pipe  line  (J.  A.  G.) 

Use  of  military  reservation  by  militia  (J.  A.  G.) 

Light  Allowance — 

See  also  Heat  and  light. 

Officers  of  Revenue-Outter  Service  under  Army  Regu- 
lations (Comp.) 

Lighthouse  Service — 

Status  of  employees  on  transfer  to  War  Department 

(J.  AG.) 

Lighthouse  Tender — 

Damaged  by  vessel  of  Quartermaster  Corps,  repairs  to 

(Oomp . ) 

Lncrrs  of  Punishment.    See  Discipline;  Punishment. 
Line  op  Duty — 

See  also  Beneficiaries;  Gratuity. 

Aviation  Ck)rps,  flights  on  houdajrs  without  orders  (J. 

A.  G.) 

Death  of  aggressor  in  alternation,  not  in  (J.  A.  G.) 

Injury  of  soldier  while  absent  on  pass  (J.  A.  G.) 

Injury  received  by  soldier  while  cleaning  pistol  (J.  A. 

G.) 

Injury  while  on  hunting  pass  (J.  A.  G.) 

Sergeant  assuming  command  while  absent  without  leave 

(J.  A.G.) 

Surgical  operations  (J.  A.  G.) ; 

Line  Officers — 

Transfer  of  to  Corps  of  Engineers  (J.  A.  G.) 

Liquidated  Damages — 
See  also'  Contracts. 

Supplemental  contracts,  waiver  (Fed.  Ct.) 

Liquors— 

See  Intoxicating  liquors. 

Destruction  of  by  military  force  (St.  Ct.) 

Living  Expenses — 

See  also  Traveling  Expenses. 

Ci\dlian  clerk  of  Quartermaster  Corps  on  temporary  duty 

(Ct.  Cls.) 

LoNGEvmr  Pay — 

See  also  Pay  of  officers, 
of  Nurses.    See  Nurses,  Army, 
of  Retired  officers.    See  Retired  officers. 
Lost  Files.    See  Discipline. 
Lump-Sum  Appropriations — 
See  also  Appropriations. 

fj.  A.  G.) 
[  C/omp.) . 
J.  A.  6. 
(J.  A.  G 
(Comp.) 
(J.  A.  G. 
(J.  A.  G. 
(J.  A.  G. 
(C^mp.). 
l(J.  A.  G.) 

Pa>Tnont  of  clerks,  etc.,  from  {[J^omp^^ 


Increased  pay  of  clerks,  etc.,  from  \ 


i 


1914 

1914 

1917 
1913 
1913 


1914 
1917 
1914 


1912 
1915 
1913 

1915 
1915 

1913 
1913 

1917 


1914 


1917 


1914 


1913 
1913 
1913 
1913 
1913 
1913 
1913 
1913 
1914 
1914 
1912 
1912 


Page. 


14 

52 

18 
35 
13 


50 
18 
46 


20 
26 
35 

9 

4 

1 
4 

18 


46 


15 


46 


1 

1 

17 

23 

23 

27 

31 

38 

5 

8 

20 

20 


360 

453 

671 
307 
180 


446 
675 
435 


31 
505 
305 

473 
480 

122 
145 

676 


436 
669 


436 


107 
133 
190 
226 
234 
246 
289 
315 
337 
343 
37 
48 
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Medical  Departmejtt — Continaed. 

I/ental  siuveonfl,  computation  of  length  of  service,  na- 
tional defence  act  (Comp. ) 

Rank  of  sergeanto,  first  claas  ( J.  A.  G. ) 

Soldiers  in  private  hospitals  at  time  of  muster  out 

(Comp.) 

Medical  Equipiient — 

Sale  to  the  American  Red  Cross  (J.  A.  G'.). .  • 

Medical  Reserve  Corps — 

Absence,  leave  of,  after  relief  from  active  duty  (J.  A. 

G.); 

Appointment  of  officers  of,  as  summary  court  officers 

(J.  A.  G.) 

Officers,  computation  of  time  for  longevity  increase  (J. 

A.  G.) 

Officers  not  in  active  service,  purchasing  ordnance  (J. 

A.  G.) 

Pav  begins  with  active  service  (J.  A.  G. ) r 

Relations  of  members  to  Army  and  militia  (J.  A.  G.)-  •  • 
Medical  Treatment — 
8u  also  Hospitals. 

Army  Reserve,  members  of  (J.  A.  G. ) 

Army  Reserve,  members  of  (J.  A.  G. ) 

Civilian  employees  (Comp. ) 

Civilian  employees  in  hospitals  (J.  A.  G.) 

Employees  of  Missiflsippi  Kiver  Commission  (J.  A.  G.)-  •  • 

Employees  on  Government  vessels  (J.  A.  G.) 

Officers  injured  while  on  leave  (J.  A.  G. ) 

Officer  on  leave  of  absence  (J.  A.  G.) 

Osteopathic  treatment  not  within  r^;ulation  authorizing 

(J.  A.G.) 

Pnvate  hospital,  national  guardsmen  (Comp.) 

Seamen  in  Army  transport  service,  appropriations  (J.  A . 

G.) 

Soldiers  injured  while  on  pass  (J.  A.  G.) 

Member  of  Court — 
See  Courts-martial. 

Objection  can  be  made  to  at  any  time  during  proceed- 
ings (J.  A.  G.) 

Membership  Fees  or  Dues — 

Associations,    International   Association   of   Chiefs   of 

Police  (J.  A.  G.) 

Mexico — 

Officer  traveling  with  detachment  as  escort  to  officer  of 

(J.  A.  G.) 

Use  of  Army  transport  in  rescuing  American  refugees  in 

(J.  A.G.) 

Michigan  Central  Railroad — 

Land-grant  roads,  computation  of  Government  business 

(Comp.  j 

Mileage — 

See  also  Transportation;  Travel  allowances. 
Discharged  soldiers,  between  United  States  and  Alaska 

(Comp.) 

Hire  of  automobile  for  officer  traveling  on  (Comp.) 

Officer  traveling  with  detachment  as  escort  to  officer  of 

Mexican  Army  (J.  A.  G.) 

Retired  officers  serving  as  witnesses  (Comp. ) 

Station  changed  while  officer  is  on  leave  of  absence 

(Comp.) 

Travel  performed  by  officer,  not  under  competent  orders 

(J.  A.G.) 


Year,  i  No. 


Page. 


1916 
1917 

1917 

1912 

1915 

1914 

1915 

1917 
1913 
1914 


1915 
1916 
1914 
1914 
1913 
1913 
1913 
1916 

1915 
1917 

1912 
1914 


1917 

1912 

1915 
1912 

1912 


1913 
1914 

1915 
1916 

1913 

1915 


18 

20 

1 
20 

12 


28 
15 

18 

12 

14 

52 

36 

3 
38 
25 


18 

8 

14 

14 

31 

17 

4 

8 

26 
3 

12 
20 


603 
662 

680 

16 

479 

450 

620 

643 
320 
381 


488 
544 
360 
355 
294 
194 
145 
546 

505 
646 

11 
365 


682 

31 

461 
47 

18 


1 

50 

136 
447 

1 
47 

461 
631 

4 

153 

1 

461 
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MiLiTABY  Reservations — Continued. 

Jurisdiction,  taxation  by  State  of  Government  agencies 

on  (J.  A.  G.) 

Leases  for  benefit  of  post  exchange  (J.  A.  G.) 

License  to  erect  permanent  bulla ings  on  (J.  A.  G.) 

Operation  of  State  laws  within  (J.  A.  G.) 

Permission  for  erection  of  memorials  on  (J.  A.  G.) 

Permission  to  Indians  to  cut  hay  from  (J.  A.  G.) 

Power  of  President  over,  same  as  other  public  lands 

(J.  A.G.) 

Railroad  right  of  way,  power  of  Secretary  of  War  (J.  A.  G.) 
Regulations  as  to  quarantine  and  practice  of  medicine 

Removal  of  telegraph  lines  (J.  A.  G.) .' 

Repair  of  railroad  siding  on  (J.  A.  G.) 

Sale  of  sewage  from  (J.  A.  G.) 

Title  conveyed  without  cost  to  United  States  (J.  A.  G.). 
Title  to  buildings  erected  on,  under  license  (J.  A.  G.). . . 

Use  of,  by  Organized  Militia  (J.  A.  G.) 

Military  Service — 

Claim  for  horses  lost  in  (Ct.  Cls.) 

Loss  of  private  property  in  (Ct.  Cls.) 

Purchase  of  supplies  from  persons  in  (J.  A.  G.) 

Military  Supplies — 

Purchase  of,  by  Organized  Militia  (J.  A.  G.) 

Miutary  Training  Camps — 

Medical  supplies  for  (J.  A.  G.) 

Public  property,  sales  of,  to  attendants  (J.  A.  G.) 

Militia — 

See  also  National  Guard. 

Accountability  for  property  (J.  A.  G.) 

Accounting  for  tent  equipage  loanca  by  governor  for 

relief  of  flood  sufferers  (J.  A.  G.) 

Aids  to  commanders  in  chief  and  brigadier  generals 

(J.  A.G.) 

Army  officers  holding  commissions  in  (J.  A.  G.) 

Army  officers  on  active  list,  acceptance  of  office  in 

(At.  Gen.) 

Army  officers  on  active  list  holding  office  in,  compati- 
bility (J.  A.  G.) 

Authority  of  President  to  send  outside  of  United  States 

(At.  Gen.) 

Called  into  service  of  United  States,  service  of  enlisted 

men  on  active  list  of  Regular  Army  in  (J.  A.  G.) 

Clothing  allowance  on  muster  into  Federal  etervice 

(J.  A.G.) 

Condemned    Army    horses   issued    to,    transportation 

charges,  appropriation  (Comp.) 

Conformity  to  Regular  Army  organization  (J.  A.  G.) 

Cost  of  transportation  of  subsistence  purchased  for,  in 

connection  with  joint  encampment  (J.  A.  G.) 

Duties  of  members  of  Medical  Reserve  Corps  (J.  A.  G.). . 
Eligibility  for  service,  pensioner  for  phvsical  disability 

(J.  A.G.) : 

Extent  of  equipment  with  arms,  etc.  (J.  A.  G.) 

Instructors  at  joint  camps  composed  of  Regular  troops 

and,  detached  service  (J.  A.  G.)... 

Joint  encampments,  pay,  transportation  and  subsistence 

(Comp.) * 

Mounts  for  officers  participating  in  joint  maneuvers 

(J.  A.G.) 

Officers  of  Army  detailed  as  instructors  and  inspectors, 

transportation  (J.  A.  G.) 


Year. 

No. 

1912 

20 

1913 

35 

1914 

14 

1916 

1 

1913 

27 

1913 

27 

1912 

12 

1913 

18 

1913 

31 

1913 

29 

1913 

27 

1913 

17 

1912 

12 

1915 

9 

1913 

13 

1917 

15 

1917 

18 

1914 

43 

1915 

1 

1916 

18 

1916 

47 

1914 

20 

1912 

12 

1912 

20 

1912 

12 

1912 

12 

1912 

12 

1912 

12 

1914 

39 

1917 

15 

1915 

36 

1913 

18 

1914 

39 

1914 

25 

1914 

50 

1913 

29 

1914 

39 

1913 

13 

1912 

20 

1912 

12 

Page. 


41 
306 
360 
461 
254 
249 

12 
216 

295 
217 
259 
195 
16 
473 
180 

669 
680 
421 

459 

570 
629 


367 

12 

41 
13 

22 

13 

23 

410 

662 

522 
217 

411 
381 

443 
276 

408 

184 

42 

13 
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Bulletins. 

Year. 

No. 

Page. 

Mounted  Compbtition — 

Expennes  of  officers  and   enlisted   men,   with   their 

• 

mounts,  attending  (J.  A.  G.) 

1914 

50 

441 

Mounted  Officers — 

Sufficiency  of  mounts  (J.  A.  G.) 

1913 

29 

271 

Mounts.    Se^  Horses. 

Munitions  of  War — 

Wliat  articles  constitute  (At.  Gen.) 

1913 

29 

286 

Music — 

Army  band,  use  of,  during  sessions  of  International 
(Congress  of  Hygiene  and  Demography  (J.  A.  G.) 

1912 

20 

29 

Muster  Out — 

Enlisted  men  of  National  Guard  in  private  hospitals  at 

time  of  (Comp.) 

1917 

18 

680 

National  Guard  officer  in  Texas,  legality  of  (J.  A.  G.).. . 

1917 

15 

664 

National  Cemeteries.    Set  Cemeteries. 

National  Defense  Act — 

■ 

8te  Specific  matter. 

Construction  of  certain  provisions — 

Details  in  Staff  Departments  (J.  A.  G.) 

1916 

18 

561 

Dental  Corps  as  to  reorganization  of,  under.    Ste. 

Dental  surgeons. 

Examination  of  field  officers  (J.  A.  G.) 

1916 

18 

563 

Findings  of  board  as  to  medals  of  honor  (J.  A.  G.)  . . 

1917 

15 

661 

Increments,  application  of  section  24  (J.  A.  G.) 

Limits  of  age  for  enlistment  (sec.  27)  (J.  A.  G.) . .  .*. . 

1916 

18 

566 

1916 

18 

506 

National  Guard  organization,  general  exceptions 

(J.A.G.) 

Order  of  filling  vacancies,  grade  of  second  lieuten- 

1917 

15 

664 

XV X  § 

xt,/ 

\i\rT 

ant  (sec.  24)  (J.  A.  G.) 

1916 

18 

564 

Personal  examination  of  officers  transferred  (J.  A.  G.) 

1917 

18 

677 

Porto  Rico  Regiment  of  Infantry  (sec.  21)  (J.  A.  G.). 
Regimental  adjutants,  service  with  troops,  detached 

1916 

18 

562 

service  Hiw^  when  operative  (J.  A.  G.) 

Section  111,  interpretation  of  (J.  A.  G.) 

1916 

18 

566 

1916 

18 

567 

Transfer  of  officers  (sec.  25)  (J.  A.  G.) 

1916 

18 

565 

National  Emergency — 

Status  of  employees  of  Lighthouse  Service  transferred 

to  W  ar  Department  in  time  of  (J.  A.  G.) 

1917 

18 

675 

National  Guard — 

See  Militia. 

Adjutant  general.  State,  Territory,  or  District  of  Colum- 
bia, status  of  (J.  A.  G.) 

1916 

18 

577 

Age  qualification  for  enlistment  (J.  A.  G .) 

1916 

47 

627 

Authority  of  governor  to  accept  officer's  resignation 

(J.A.G.) 

1916 

34 

609 

Availability  for  general  war  purposes  (J.  A*  G.) 

1916 

18 

576 

Aviation  service,  increase  pay  for  (J.  A.  G.) 

1916 

34 

610 

Called  into  United  States  service,  absence  of  Govern- 

ment emnlovees  in  (Comn. ) 

1916 

18 

584 

Calling  forth  to  guard  ammunition  plants  (J.  A.  G.) 

Calling  forth  to  guard  railroads  (J.  A.  G.) 

1917 

18 

676 

1917 

18 

676 

Chaplains,  grade  and  pay  (J.  A.  G.) 

Clotning  allowance  on  muster  into  Federal   service 

1916 

57 

635 

(J.  A.  G.)  

1917 
1917 

15 
3 

662 

Clothing  issued  to,  title  (J.  A.  G.) 

644 

Detail  of  noncommissioned  officers,  service  with  (J.  A. 

G.} 

1916 
1916 

28 
18 

593 

Discharges,  account  of  dependent  families  (J.  A .  G.) 

676 

Draft  of  part  of,  to  meet  sudden  emergency  (J.  A .  G.). . . 

1916 

18 

576 

Effect  of  discharge  of  members  by  United  States  (J.  A. 

G.) 

1916 

34 

609 
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Bulletins. 


National  Guard  Service — 

Examination  of  enlisted  men  for  commission,  credit  for 

(J.A.G.) 

National  Home  for  Disabled  Volunteer  Soldiers — 

Jurisdiction,  action  a^nst,  in  State  court  (St.  Ct.). . . 
Naturalization — 

AUen  enlisted  men  furloughed  to  reserve,  not  honorable 

dischme  (sec.  21()6,  Rev.  Stat.)  (Fed.  Ct.) 

Navigable  Waters — 

See  also  Kivers  and  harbors. 

Construction  of  term  "Appurtenances"  (J.  A.  G.) 

Improvement  of,  liability  of  Government  for  incidental 

damage  to  wharf  (J.  A.  G.) 

Obstructions  in  stream  with  navigable  and  unnavigable 

reaches  in  different  States  (J.  A.  G.) • 

Overflow  due  to  public  improvements  (J.  A.  G.) 

Permission  of  President  to  land  foreign  cable  in  (J.  A.  G.) 
Right  of  United  States  to  use  river  bed,  riparian  owners 

7j.  A.  G.) 

Rights  of  fishing  and  navigation,  fishing  nets  an  obstruc- 

Riparian  rights,  paramount  authority  of  United  States 

Unlawful  structures  over  (J.  A.  G.) 

Use  of  lands  underneath  (J.  A.  G.) 

Navy — 

See  aho  Marine  Corps. 

Counting  commissioned  service  in,  to  determine  rank  of 
Army  officers  appointed  on  same  date  (J.  A.  G.) 

Deserters,  reward  for  apprehending,  while  serving  in 
(J.A.G.) 

Paymasters*  clerks,  officers  within  meaning  of  mileage 

law(Ct.  Cls.) 

Negligence — • 

Loss  of  enlisted  men's  pay  entrusted  to  officer  (J.  A.  G.) . 
Negotiable  Instruments — 

Payment  of  stolen  check  (J.  A.  G.) 

Neutrality — 

Admission  of  sick  and  wounded  belligerents  to  Army 
hospitals  (J.  A.  G.) 

Arms  and  ammunition,  importation  of  (At.  Gen.) 

Arrest  of  alien  by  military  authorities  (Fed.  Ct.) 

Exportation  of  munitions  of  war  (Fed.  Ct.*) 

"mlitary  expedition  or  enterprise,*'  what  constitutes, 
conspiracy  (Fed.  Ct.) , 

Provisions  and  clothing  for  troops,  whether  arms  and 
munitions  of  war  (At.  Gen.) 

What  are  arms  and  munitions  of  war  (At.  Gen.) 

New  Hampshire — 

Discrimination  against  Army  uniform,  etc.,  prohibited. 
Newspapers — 

Authority  to  piu*chase  for  troops  (J.  A.  G.) 

Rates  for  advertising  in  (J.  A.  G.) 

New  York — 

Discrimination  against  Army  uniform,  etc.,  prohibited. 
Noncommissioned  Officers — 

See  aho  Enlisted  men. 

Desertion,  effect  on  position  (J.  A.  G.) , 

Detail  for  duty  with  National  Gus^,  number  author- 
i7Pd  (J   \    (%  \ 

Detail  of.  for  service  with  National  Guard  (J.  A.  G.) 

Heat  ana  light,  quarters  outside  post  (J.  A.  G.) 

Power  of  court-martial  to  reduce  to  lower  grade  (J.  A.  G.) . 

98e68®— 17 47 


1917 
1913 

191G 

1912 

1915 

1914 
1914 
1914 

1915 

1914 

1914 
1913 
1914 


Page. 


1914 
1912 
1914 
1915 
1913 


1914 
1912 
1913 
1913 

191G 

1913 
1913 

1917 

1914 
1914 

1917 


1915 

1917 
1916 
1915 
1916 


28 

12 

14 

33 
14 
39 

36 

33 

46 
27 
14 


39 
20 

8 
18 

1 


43 
12 
17 
17 

34 

29 
29 

18 

14 
20 

18 


21 

3 
28 
21 
13 


675 
302 

605 

14 

481 

397 
357 
412 

520 

398 

437 
252 
358 


413 
35 

352 
490 
123 


420 

22 

209 

209 

614 

287 
286 

685 

359 
363 

685 


497 

642 
593 
494 
556 


INDEX. 


789 


BulletinB. 


Nurses,  Army — Continued. 

Dying  in  service,  disposition  of  remains  (J.  A.  G.) 

Longevity  pay  (J.  A.  G. ) 

Payment  oi  additional  (J.  A.  G.) 

Settlement  for  unused  portion  oi  ticket  issued  for  trans- 
portation to  home  (J.  A.  G.) ; 

Wnen  appointments  take  effect  (Comp.) 

Nurse  Corps — 

Death  gratuity  statute  not  applicable  to  (Comp.) 

Oaths — 

Authority  of  postmasters  to  administer  to  officers'  re- 
turns of  contracts  (J.  A.  G.) 

Chief  clerks,  executive  departments,  designate  clerks 

to  administer  (J.  A.  G.) 

Federal,  National  Guard,  effect  of  taking  (J.  A.  G.).  -  -  - 
Military  Academy,  French  citizen  as  teacher  of  French 

taking(J.  A.  G.) 

Observers.    See  Military  ol)serv'er8. 
Office — 

Army  officers,  use  of,  in  reorganizing  Panama  police 

force  (J.  A.  G.) 

Militia,  acceptance  of  commission  in,  by  Army  officer 

on  active  list  ^ At.  Gen.^ 

Militia,  compatibility  or  Army  officer  on  active  list 

holding  commission  in  (J.  A.  G.) 

Retired  Army  officer  acting  as  superintendent  of  Indian 

schools  (CompJ , 

Retired  naval  officer  holding  appointment  under  Civil 

Service  Commission  (At.  Gen.) 

Retired  officer  receiving  salary  from  Soldiers*  Home 

(J.A.G.) 

Officers,  Army — 

For  a  particular  class  of  officers,  set  the  specific  title. 
Absence — 

See  also  Enlisted  men,  absence, 
on  Accoimt  of  misconduct,  stoppage  of  pay  (J.A.G.) . 
from  Active  dutv  on  account  of  confinement,  for- 
feiture of  pay  (Comp.) 

Awaiting  oraers  or  on  leave,  status  of  (J.  A.  G.) 

Enlistea  men  and,  due  to  misconduct,  stoppage  of 

pay  (J.A.G.) 

Injurea  while  on  leave,  medical  treatment  (J.  A.  G) 
on  Leave,  not  entitled  to  forage  allowances  (Comp.). 
on  Leave  in  Philippines,  effect  on   tour  of  duty 

.(JAG.) 

with  Leave,  pay  during,  and  during  leave  wdthout 

pay(Ct.  Cle.) 

without  Leave,  pay  during,  and  during  leave  with 

pay  (Ct.  Cls.) 

without  Leave,  when  regarded  as  in  line  of  duty 

(J.A.G.) 

Status  of,  while  on  sick  leave  (J.  A.  G.) 

Absorption  of  certain  number  in  consolidated  Q.  M. 

Cor])8,  full  opinion  (J.  A.  G.) 

Acting  detal  surge<;n8  are  not  (J.A.G.) 

on  Active  list,  acceptance  of  office  in  militia(At.  Gen.) 
on  Active  list,  holding  office  in  militia,  compatibility 

(J.  A.  G.) 

Admission  of  widow  of,  to  Government  Hospital  for  In- 
sane (J.A.G.) 

Allowanrea,  issue  of  shelter  tents  to  (J.  A.  G.) 

Appointment  and  lineal  rank  (J.  A.  G.^ 

Appointment,  commission  issued  in  name  of  deceased 
(At  Gen.) 


1914 
1914 
1914 

1914 
1914 

1917 


1914 

1912 
1916 

1912 


1912 
1912 
1912 
1912 
1912 
1914 


1914 

1014 
1914 

1914 
1913 
1913 

1915 

1914 

1914 

1913 
1913 

1912 
1915 
1912 

1912 

1012 
1017 
1013 

1912 


No.   Page. 


50 
25 
25 

39 
20 

18 


52 

20 
47 

20 


20 
12 
12 
20 
20 
20 


33 

50 

48 

33 

4 
4 


442 
382 
382 

414 
369 

679 


451 

42 
627 

42 


29 
22 
13 
50 
53 
366 


392 

446 
429 

392 
145 
151 


36 

521 

39 

415 

39 

415 

1 
29 

122 
267 

22 
5 

12 

88 

464 

22 

12; 

13 

20 
15 

8 ; 

39 
658 
159 

12 


23 
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Officers,  Armt — Continued. 

Fiirmahine  allowance  of  heat  and  light  to  family  of,  at 

place  other  than  station  (J.  A.  G.) 

Heat  and  light.    See  Heat  and  light. 

Hire  of  automobile  from,  unauthorized  (J.  A.  G.) 

Holding  commissions  in  National  Guard  employed  as 

posse  comitatus  (J.  A.  G.) 

Horses.    See  Horses. 

on  Leave,  not  entitled  to  aviation  pay  (Comp.) 

on  Leave  or  waiting  orders,  etc.,  status  of  (J.  A.  G.).  -  - 
Machine-gun    troop    service,    detached    service    law 

(J.  A.  G.) 

Medical  attendance  while  on  leave  of  absence  (J.  A.  G.). 

Mileage.    See  Mileage. 

Militia,  acceptance  of  commission  in,' while  on  active 

list  (At.  Gen.) 

Militia,  holding  commission  in,  while  on  active  list, 

compatibility  of  (J.  A.  G.) 

Newly    appointed,    course    of   instruction,    detached 

service  (J.  A.  G.) 

Office.    See  Office. 

Ordered  to  proceed  to  certain  place  for  identification  by 

civilian  witness  (J.  A.  G.) 

Panama  police  force,  use  of,  in  reorganizing  (J.  A.  G.). 
Pay.    See  Pay  of  officers. 

Payment  of  salaries  abroad,  cost  of  exchange  (('Omp.). . 
Porto  Rico  Regiment,  eligibility  for  dotuched  service 

.      (J.A.G.) 

Promotion  in  Quartermaster  Corps  subject  to  examina- 
tion, full  opinion  (J.  A.  G.) 

Promotion  in  Quartermaster  Corps,  seniority  rule  (J. 

A.  G.) 

Promotion  of,  seniority  (At.  Gen.) 

Promotions,  seniority  rule,  enforcement  of  injunction 

(D.  C.  App.) 

Piirchase  of  envelopes  for  sale  to  enlisted  men  and 

(Comp.) 

Quarters.    See  Quarters,  Army. 

Recess  appointments,  effect  of  Senate's  failure  to  con- 
firm (At.  Gen.) 

Recommissioning  ex-officers  as  (J.  A.  G.) 

Recommissioning  persons  formerly  in  service,  permitted 

to  resign  (J.  A.  G.) 

Relative  rank  (J.  A.  G.) 

Repairs  to  property  belonging  to  enlisted  men,  and  used 

by  United  States  (J.  A.  G.T 

Resignation  of,  during  CH\il  War,  desertion  (J.  A.  G.). . 

Resignation,  shipment  of  private  mounts  (J.  A.  G.) 

Resignation,  withdrawal  of,  before  acceptance  (J.  A.  G.) 
Retired.    See  Retired  officers. 

Retired,  members  of  courts-martial  (J.  A.  G.) 

Retirement,  selection  of  home  on  (Comp.) 

Second  lieutenant,  Quartermaster  Corps  (pay  clerk),  not 

eligible  for  transfer  to  Infantry  (J.A.G.).. 

Second  lieutenants,  order  of  filling  vacancies  in  grade  of 

(sec.  24,  national  defense  act)  (J.  A.  G.) 

Selection  of  home  on  retirement  (Comp.) 

Service  as  captain  of  Infantry  rifle  team,  not  duty  with 

troops  (J.A.G.) 

Serving    as   regimental   adjutant,    detached    service 

(J.A.G.) 

Status  of,  when  statute  relating  to  detached  service  is 

inoperative  (J.  A.  G.) 


Year. 


No. 


1914 

50 

442 

1915 

36 

521 

1917 

15 

665 

1915 
1914 

36 
46 

523 
429 

1915 
1916 

39 
8 

534 
546 

1912 

12 

22 

1912 

12 

13 

1915 

21 

498 

1914 
1912 

50 
20 

441 
29 

1915 

9 

477 

1917 

18 

678 

1912 

22 

88 

1916 
1913 

28 
27 

599 
265 

1915 

18 

495 

1914 

33 

405 

1913 
1917 

1 
15 

138 
661 

1916 
1916 

18 
57 

577 
636 

1914 
1915 
1915 
1913 

50 
9 

39 
4 

444 
472 
534 
147 

1917 
1912 

15 
12 

666 
19 

1917 

3 

644 

1916 
1912 

18 
12 

564 
19 

1915 

20 

504 

1916 

18 

566 

1914 

33 

393 

Pago. 


INDET. 


743 


Bulletins. 


Official  Records — Continued. 

Procedure  for  disposition  of  (J.  A.  G.) 

Production  of  confidential,  in  obedience  to  subpoenas 
(J.  A.  G.) 

Returns  Office,  attaching  confidential  plans  to  con- 
tracts for  file  in  (At.  Gen.) 

Oklahoma — 

Discrimination  against  Army  uniform,  etc.,  prohibited. 
Open  Market — 

See  also  Bids;  Contracts. 

Order  for  supplies  in  excess  of  needs  during  life  of  con- 
tract (Comp.) 

Purchase  of  supplies  in,  without  advertising  (Comp.). . 
Orders — 

Change  of,  to  allow  commutation  of  quarters  (Comp.). . . 

Executed,  not  revocable  (J.  A.  G.) 

Ordnance — 

Purchase  of,  by  officers.  Medical  Reserve  Corps,  not  in 

active  duty  (J.  A.  G.) 

Ordnance  Department — 

Details  to,  how  made  (J.  A.  G.) 

Stores,  purchase  of,  by  pay  clerks  (J.  A.  G.) 

Organized  Militia.    See  MiUtia. 
Osteopathy — 

Not  medical  treatment,  expense  for,  not  authorized 

(J.  AG.) 

Overpayments — 

Officers  responsible  for  erroneous  entry  of  soldier's  en- 
listment (J.  A.  G.) 

Overtime — 

Claim  for  pay  for  (J.  A.  G.) 

Overtime  Work — 

Compensation  for  (J.  A.  G.) 

Packmasters — 

Mountain  Artillery,  rates  of  pay  (J.  A.  G.) 

Panama  Canal — 

Officers  detailed  to,  baggage  transportation  (J.  A.  G.). . . 
Panama-Pacific  International  Exposition — 

Expenses  of  officers  and  enlisted  men,  with  their  mounts, 
attending  mounted  competition  at  (J.  A.  G. ) 

Use  of  Army  transports  in  transporting  Chinese  exhibits 

to(J.  A.  G.) 

Panama  Police  Force — 

Use  of  Army  officers  in  reorganization  of  (J.  A.  G.) 

Parcel  Post — 

Insiu^ance  of  Government  packages  {/ j    a   G  1 

Limitation  on  use  of  Government  frank  (J.  A.  G. ) 

Pardon — 

Power  to  grant  conditional,  and  its  effect  (St.  Ct.) 

to  Qualify  witness  (F'ed.  Ct.) 

(Note. — Reversed  by  U.  S.  Supreme  Court.) 

Restoration  of  civil  rights  forfeitea  by  desertion  (J.  A.  G.) 

Restoration  of  lost  files  after  promotion  (J.  A.  G.) 

When  effective  (Fed.  Ct.) 

Partnership — 

( 'ontract  payments,  how  made  after  dissolution  of  ( J.  A.G.) 
Passenceh-Carrying  Vehicles.     See  Motorcycles;    vehi- 
cles. 
Patent  Rights — 

Repairs  to  patented  engine  (J.  A.  G.) 


Year.   No.  !  Page. 


1916 
1913 
1912 
1917 


1915 
1914 

1914 
1915 


1917 

ri913 

1 1913 

1913 


1915 

1913 
1917 
1914 
1916 
1914 

1914 

1914 

1912 

1913 
1915 
1913 

1914 
1914 

1913 
1914 
1915 

1913 


1914 


8 

8 

12 

18 


9 
43 

25 

14 


1 
4 
1 


20 

4 
18 
25 
28 
25 

50 

39 

20 

17 

18 

8 

20 

25 

23 

1 

14 

23 


548 

160 

21 

686 


476 
424 

386 
479 


643 

116 
144 
124 


505 

149 
674 
380 
593 
376 

441 

414 

20 

197 
489 
164 

374 
390 

230 
326 

486 

230 


349 
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Pay  and  Allowances — Continued. 

Retired  officers  on  active  duty,  forage  (J.  A.  G.)- 
Soldier  absent  due  to  misconduct  ((Jomp.) 

Pay  Check — 

Stolen,  effect  of  indorsement  (J.  A.  G.) 

Pay  Clerks — 


Assignment  of  retired,  to  active  duty  (J.  A.  G.) 

Change  of  status  under  national  defense  act  (J.  A.  G.)  •  •  • 

Commissioned    second    lieutenant    in    Quartermaster 
Corps,  not  elipble  for  transfer  to  Infantry  (J.  A.  G.). . 

Commutation  of  quarters  at  post  (J.  A.  G.) 

Foreign  service,  tour  of  duty  (J.  A.  G.) 

Heat  and  light,  commutation  of  (J.  A.  G.) 

Heat  and  light  for  (J.  A.  G.) 

at  Military  Academy,  leave  of  absence  (J.  A.  G.) 

Official  status  in  Army  (J.  A.  G.) 

Public  quarters  for  (J.  A.  G.) 

Reimbursement  for  hire  of  quarters  where  not  fur- 
nished in  kind  (Comp.) 

Retirement  of  (J.  A.  G.) 

Service  with  troops  (J.  A.  G.) 

Pay,  Continuous-Service.    See  Continuous-service  pay. 
Payments — 

For  days  of  February,  computation  of  (Comp.) 

For  3l8t  of  month  (Comp.) 

National  Guard,  for  State  duty  under  c^  of  governor 

(J.  A.  G.) 

Pay  of  Enlisted  Men — 

See  also  Enlisted  men. 

Allotment  of,  by  retired  enlisted  men  (Comp.) 

Allotment  of,  wnen  forfeited  (Comp.) 

Coast  Artillery  band  (J.  A.  G.) 

Continuous-service.  diBcharged  to  accept  commission  in 
NationiJ  Guard  (J.  A.  G.) 

Continuous-service,  discha^d  to  accept  commission  in 
Officers'  Reserve  Corps  (Comp.) 

Continuous-service  pay  (J.  A.  G.) 

Continuous-service  pay,  antedating  enlistment  (J.  A.  G.) 
Continuous-service  pay,  application  for  reenlistment 
made  within  time  limit  but  completed  after  (Comp.). 
Continuous-service  pay,  purchase  or  discharge  (Comp.). 


(Comp.)., 
\J.A.G.). 


Continuous-service  pay,  reenlistment  after 
completed  enlistment  ^d  subsequent  dis- 
honorable discharge 

Continuous-service  pay,  service  as  civilian  in  Quarter- 
master Corps  not  counted  (J.  A.  G.) 

Convicted  of  desertion,  sentence  disapproved,  stoppage 
to  pay  reward  and  transportation  (J.  A.  G.) 

Deduction  for  absence.    See  Enlisted  men;  Absence. 

Deduction,  Army  reservist  called  to  colors,  absence  in 
hospital  (J.  A.  G. ) 

Deduction  of,  for  absence  in  prior  enlistment  (J.  A.  G.). 

Detention  of,  in  lieu  of  forfeiture  (J.  A.  G.) 

Extra-duty  (Fed.  Ct.) 

Extra-duty  not  forfeited  by  sentence  (Comp.) 

Foreign  service,  on  certain  items  not  authonzed  (Comp.) . 

Foreign  service,  troops  in  Canal  Zone  crossing  into  Re- 
public of  Panama  (Comp.) 

Forfeited  by  sentence  of  court-martial,  when  com- 
mences to  run  (Comp.) 

Forfeiture  of,   court-martial,  effect  on  certain  items 
(Comp.) 

Future,  forfeiture  of,  change  of  rank  (Comp.) 
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Perfumeries  and  Cosmetics — 

Sales   by   poHt    exchanges,   internal-revenue    stamps 

(J.  AG.) .^ 

Periodicals.    See  subscriptions  to  periodicals. 
Personal  Examination.    See  Examination. 
Personal  Injuries.    See  Injuries. 
Personal  Property — 

Acceptance  by  United  States  of  donation  of  (J.  A.  G.). . 

Claim  for  loss  or  damage,  evidence  required  (Comp.). . 
Philippine  Constabulary — 

See  also  Philippine  Scouts. 

Detail  of  officers  to,  detached  service  (J.  A.  G.) 

Details  to,  pay  and  allowances^  /j  ?^g"\ 

Officers  detailed  to,  status  (Comp.) 

Philippine  Islands —  . 

See  also  Philippine  Constabulary;  Philippine  Scouts. 

Customs  stamp  tax,  exemption  of  Government  property 
from  (At.  Gen.) 

Tax  on  jute  bags,  Quartermaster's  Department  (Comp.). 
PmuppiNB  Scouts — 

See  also  Philippine  Constabulary. 

Appointment  of  officers,  not  citizens  of  United  States 
(J.  A.  G.) 


Court-martial  of  officer,  composition  of  court  (Sup.  Ct. 

P.I.) 

Elisibilitv  for  appointment  in  Officers'  Reserve  Corps 


P.I.}., 
ligibility 
(J.  A.  G.). 


Officers  of,  detached  for  other  duty,  pay  (Comp.) 

Retirement  of  officers  (J.  A.  G.) 

Service  in,  when  counted  for  retirement  (J.  A.  G.) 

Service  with,  detached  service  (J.  A.  G.) 

Physical  Examination.    See  Examination. 
Piece  Work — 

Computation  of  holiday  pay  for  civilian  employees 

(Comp.) 

Pleas — 

Duty  of  president  of  court-martial,  respecting  (J.  A.  G.). 
of  Guilty,  erroneous  information  by  court  respecting 

punishment  (J.  A.  G.) 

of  Guilty,  taking  evidence  not  precluded  by,  d^;ree  of 

punishment  (J.  A.  G.) 

Pledge  or  Pawn — 
Corroboration  in  case  of  confession  of  receiving  property 

in(Fed.  Ct.) 

Plumbing — 

Public  buildings,  cost  of,  chargeable  to  what  appropria- 
tion (Comp.) 

Pool  Tables — 

ComT>any,  whether  constitute   Government   agencies 

(J.A.G.) 

Port  Charges — 

Vessels  liable  to  (U.  S.  Sup.  Ct.) 

PoRTo  Rico — 

Public  lands,  harbor  areas  (J.  A.  G.) 

Porto  Rico  Regiment^ — 

Eligibility  of  officers  for  detached  service  (J.  A.  G.) 

Porto  Rico  Regiment  of  Infantry — 

Appointment  of  officers,  not  citizens  of  United  States 

(J.A.G.) 

Examinations  for  advancement  by  promotion,  sec.  21, 

national  defense  act  (J.  A.  G.) •. 

Posse  Comitatus — 

Regular  officers  in  National  Guard  employed  as  (J.  A.  G.) 
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678 
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Privatb  Hospitals.    See  Hospitals. 
Private  Property — 

Claim  for  damage  by  soldiers  (J.  A.  G.) 

Claim  for  use  ofin  public  service  (J.  A.  G.) 

Claim  of  officer  for  loss  of  horse  (Comp.) 

Destruction  of  liquors  by  military  force  (St.  Ct.) 

Disposition  of  ammunition  taken  under  martial  law 
(J.A.  G.) 

Donations  to  the  Government  (J.  A.  G.)-  • 


Loss  due  to  Artillerypractice,  articles  necessary  for  use 
in  quarters  (J.  A.  Gr.) , 

Loss  of  civilian  clothins;  by  enlisted  man  (J.  A.  G.). . : , 

Loss  of  clothing  at  post  laundry  (J.  A.  G.) 

Loss  of,  delay,  m  presenting  claim  (Comp.) 

Loss  of,  in  fighting  fire  (J.  A.  G.) 

Loss  of  in  military  service  (Ct.  Cls.) 

Of  Officers  and  enlisted  men,  use  of,  by  Government 
(J.A.G.) 


cdt  Officer  destroyed  b^  fire,  claim  for  (Comp.) 


Keimbursement  of  officer  for  loss  of  (Comp 
Responsibility  for  destruction  of,  during  enforcement 

of  martial  law  (J.  A.  G.) 

Retired  soldier  who  died  in  Army  hospital,  disposition 

Shipment  or  disposition  of  effects  of  insane  soldier  after 
discharge  (J.  A.  G.) 

Tortious  acts  of  soldiers,  liability  (J.  A.  G.) 

Valueless  effects  of  deceased  soldiers  (J.  A.  G.) 

Proceeds  of  Sales.    See  Sales. 
Profits — 

Post  exchange,  participation  in,  on  withdrawal  of  mem- 
bers from  (J.  A.  G.) 

Promotions — 

Effect  on  lost  files  (J.  A.  G.) 

Enlisted  men,  erade  of  second  lieutenant  (J.  A.  G.) 

Examination  of  officers  for  (J.  A.  G.) 

Examination  of  officers  for,  general  efficiency  (J.  A.  G.). 

Medical    Corps,    service    under    prior    appointment 

(j.A.Gj : 

Officer  of  Quartermaster  Corps  subject  to  examination 
(J.A.G.) 

Officers,  failiure  to  pass  mental  examination,  exemp- 
tions on  reexamination  (J.  A.  G.) 

Officers  while  on  staff  duty,  detached  service  (J.A.G.). 

Quartermaster  Corps,  seniority  rule  (J.  A.  G.) 

Rule  of  seniority  (At.  Gen.) 

Seniority  rule,  injunction  to  compel  (D.  C.  App.  J 

Temporary,    civilian    employees,    when    prohibited 

(Comp.) 

Property — 

Private.    See  Private  property. 

Public.    See  Public  property. 

Real.    See  Land. 
Proposals  and  Acceptances — 

See  also  Contracts. 

Fixing  transportation  rates,  termination  of  (Comp.) 

Liability  of  contractors  for  failure  to  deliver  supplies 

under  agreement  represented  by  (Comp.) 

Publication — 

of  Compilation  by  Government  clerk  (J.  A.  G.) 

of  Sentence  of  courts- martial.    See  Courts-martial. 
Publications — 

Expenses  of  distribution  by  executive  departments 
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Public  Property — Continued. 

Sale  of  burial  outfits  to  officers'  relatives  (J.  A.  6.). . . . 

Sale  of  medical  equipment  to  Red  Cross  (J .  A.  G.) 

Sale  of  sewajge  from  military  reservations  (J.  A.  G.).. . . 

Sale  of  subsistence  stores  (J.  A.  G.) 

Sale  of,  to  educational  institutions,  cost  to  students 
(J.A.G.) 

Sale  of,  to  naval  officers  (J.  A.  G.) 

Sale  of  worn-out  prison  clothing,  etc.  (J.  A.  G.) 

Sale  to  attendants  at  training  campe  (J.  A.  G.) 

Shipping  officer  responsible  for,  lost  (Comp.) 

Theft  of  olanket  by  one  soldier  from  anotner,  article  of 
war  violated  (J.  A.  G.) 1 

Title  to  clothing  furnished  to  soldiers  (Tr.  Ct.  P.  I.)  — 

Title  to  land  donated  where  deed  was  not  recorded 
(J.  A.G.} 

Title  to  military  reservations  conveyed  without  cost  to 
United  States  (J.  A.  G.) 

Transfer  of,  not  needed  for  purpose  purchased,  appro- 
priation (J.  A.  G.) 

Transportation,    inmiigrant    rate,    when    applicable 
(Comp.) *. 

IJpe  for  private  purposes  ^J.  A.  G.) 

Use  of  uovernment  vehicles  for  hire  (J.  A.  G.) 

)\Tien  land  title  vests  in  United  States  (J.  A.  G.) 

PuBuc  Service — 

Claim  for  private  property  used  in  (J.  A.  G.) 

Public  Works — 

Contracts,  separate  agreements  imder  tiec.  3717,  Re- 
vised Statutes  (J.  A.  G.) 

Eight-hour  law,  construction  of  Government  dredge 
(J.  A.G.) 

Leasing  of  water  power  at  (At.  Gen.^ 

Preference  to  American  laborers  in  employment  on 
( J  A .  G .) •. 

Secretary'  of  War  may  grant  temporarj-  use  (J.  A.  G.) . . . 
Punishment — 

5f «  a/^o  C/Ourts-martial ;  Discipline;  Sentence?. 

Additional,  to  sontence  imposed  by  court-martial,  con- 
duct regulations  (J.  A.  G.) 

Courts-martial,  combining  separate  offenses  to  make 
offense  of  grand  larceny  (J.  A .  G.) 

Discipline,  reducing  soldiers  from  first-clafls  privates 
(J.  A.G.) 

Enlisted  men  awaiting  trial  (J.  A.  G.) 

Remission  of,  reduction  in  files,  promotion  (J.  A.  G.) 

Restoration  of  lost  files  after  promotion  (J.  A.  G.) 

Purchase  of  Army  Supplies — 

Contracts  for,  in  absence  of  appropriations  (Comp.) 

Purchase  op  Sufpues — 

Exchange  of  typewriters,  etc.  (J.  A.  G.) 

Purchases — 

Abroad,  material  for  fortifications  (J.  A.  G.) 

of  Di.«rharge.    See  Discharge. 

of  Enveloj)es.    Sa  Envolopet*. 

of  Supplies  in  general.    See  Supplies. 
Quarantine — 

on  Military  reservations  (J.  A.  G.) 

Quartermaster  Corps — 

Absorption  of  certain  number  of  officers  in  consolidated, 
full  opinion  (J.  A.  G.) 

Accountability  and  responsibility  for  property  (J.  A.  G.). 
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Year. 


No. 


Page. 


Quarters,  Army — Continued. 

Certificate  of,  as  to  occupancy  (J.  A.  G.) 

Commutation — 

Assignment  of,  insufficient  for  officer's  family  (Comp.) . 

Change  of  orders  to  allow  (Comp. ) 

on  Day  of  relief  from  duty  (Comp.) 

Enlisted  men  on  temporary  duty  (Comp.) 

Enlisted  men  on  temporary  duty  in  field  or  on  fur- 
lough (Comp.) 

not  Entitled  to,  while  occupying  public  quarters  by 

courtesy  (Comp.) 

Leasing  of,  fictitious  (Comp.) 

Militia  officers  attending  service  schools  (J.  A.  G.) . . . 
Officer  on  detached  duty  accepting  commission  in 

National  Guard  (J.  A.  G.) 

Officer  assigned  to  station  without  duty  (Comp.) 

Officer    detailed    with    Philippine    Constabulary 

(Comp.) 

Officer  occupying  room  in  public  building  (Comp.). 

Officer  on  sick  leave  (J.  A.  G.) 

Officer  on  temporary  duty  retaining  permanent 

quarters  (Comp. ) 

Officer  on  temporary  duty,  training  camps  (J.  A.  G. ) . 
Officer  performing  temporary  duty  on  Army  trans- 
port (Comp. ) 

Officer  relieved  from  duty  and  retained  at  station 

(Comp.) 

Officer  temporarily  absent  from  permanent  station 

(Comp. ) 

Officers  and  pay  clerks  at  posts  (J.  A.  G. ) 

Providing  same  in  kind,  officer  assigned  to  tempo- 
rary duty  (Comp.) 

Right  to,  while  awaiting  sailing  of  steamer  (Comp.) . 
When  officer  is  furnished  room  in  public  building 

(Comp. ) 

While  awaiting  sailing  of  transport  (Comp. ) 

Duty  at  hospitals,  service  with  troops  (J.  A.  G.) 

Hire  of  rooms  without  authority  (Comp. ) 

Leasing  of,  form  of  contract  for  offer  and  acceptance 

(Comp. ) 

Officer- 
Certificate  of,  not  conclusive  (Comp.) 

in  Command  of  disciplinary  company  (J.  A.  G. ) 

on  Duty  with  troops  (Comp.) 

on  Leave  and  relieved  from  duty  (Comp.) 

Temporarily  in  charge  of  recruiting  station  ( J.  A.  G. ) . 

on  Temporary  duty  (Comp. ) 

on  Temporary  duty  occupying  public  (Comp.) 

on  Temporary  duty  occupying  public,  by  courtesy 

(Comp.) 

on  Temporary  duty  while  changing  station  (Comp.). 

as  Temporary  transport  quartermaster  (Comp.) 

Pay  clerks.    See  Pay  clerks. 

not  Public,  occupied  by  officers  and  enlisted  men  on 

temporary  duty,  heat  and  light  (J.  A.  G.) 

Keimbursement  of  officer  occupying  house  containing 
more  rooms  than  authorized  aJlowance  for  heat  and 

light  (Comp.) 

Rented  at  officer's  expense,  heat  and  light  (J.  A.  G.). . . 
Shared  by  civilians,  heat  and  light  allowance  (Comp. ) . . 

Veterinarians  on  temporary  duty  (Comp. ) 

Radio  Stations — 

for  Militia  (J.  A.  G.) 
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Ke  PAIRS — Continued. 

to  Property  of  officers  and  soldiers  used  by  Government 

(J.  A.  G.) 

Rbportbr — 

Courts-martial,  employment  of  Army  field  clerks  as 

(J.  A.  G.) 

Reservations.    See  Military  reservations. 

Reserve    Officers,    National    Guard.    See    National 

Guard,  reserve  officers. 
Resignations — 

Officers  during  Civil  War,  desertion  (J.  A.  G.) 

Officers  of  National  Guard,  authority  of  governor  to  ac- 
cept (J.  A.  G.^ 

Withdrawal  of,  oefore  acceptance  (J.  A.  G.) 

Res  Judicata — 

Military  reservation  boundary  determined  by  bound- 
ary commission  (J.  A.  G.) 

Responsibility — 

Damage  to  public  property  due  to  negligence  (J.  A.  G.) . 

Overpayments  due  to  erroneous  entry  of  soldier's  en- 
listment (J.  A.  G.) 

Post  exchange  accounts,  shortage  (Ct.  Cls.) 

Sleeping-car  berth  erroneously  lumished  (J.  A.  G.) 

Unauthorized  sleeping-car  accommodations  to  enlisted 

men  (J.  A.  G.) 

Retired  Enlisted  Men — 

See  aho  JEnlisted  men. 

Allotment  of  pay  bv  (Comp.) 

Death  of,  in  Army  nospital,  disposition  of  private  prop- 
erty (J.  A.  G.) 

Pay  status  on  enlistment  in  National  Guard  (Comp.). . . 

Persons  drawing  two  salaries,  pay  and  pension  not  sal- 
aries (C  omp . ) 

Service  in  nulitia  (J.  A.  G.) 

Retired  Naval  Officer — 

Appointment  of,  to  post  under  Civil  Service  Commis- 
sion (At.  Gen.) 

Retired  Officers — 

See  also  Officers,  Army. 

Acting  as  agents  in  prosecution  of  claims  against  Gov- 
ernment (At.  Gen.) 

Acting  as  superintendent  of  Indian  schools  (Comp.) . . . 

Active  service  under  detail,  not  to  be  counted  for  ad- 
vancement in  grade  (J.  A.  G.) 

Active  staff  duty,  eliginility  to  serve  as  summary  court 
(JAG.) 

Assigned  to  active  duty,  authority  to  command  enlisted 
men  (J.  A.  G.) 

Assigned  to  active  duty,  pay  and  allowances  (J.  A.  G.) . 

Assignment  to  duty  as  post  exchange  officer  (J.  A.  G.) . 

Certificate  of,  as  to  destruction  of  property  (J.  A.  G.) . . 

Change  of  status,  retired  list  (J.  A.  G.) 

Commission  in  National  Guard,  status  (J.  A.  G.) 

Detailed  as  acting  quartermaster  (J.  A.  G.) 

Detailed   to  educational  institutions,   mounted   pay 
(J.  A.G.) 

Exercise  of  command  (J.  A.  G.) 

Forage  allowance  on  active  duty  (J.  A.  G.) 

Longe\'ity  pay,  active  ser\dce  in  time  of  war  (Comp.). . 

Members  of  courts-martial  (J.  A.  G.) 

Mileage,  serving  as  witness  (Comp.) 

Powers  and  duties  when  assigned  to  recruiting  duty, 
summary  court  (J.  A.  G.) 


1914 


1917 


1915 

1916 
1913 


1912 

1913 

1913 
1913 
1913 

1913 

1914 

1914 
1917 

1916 
1913 

1912 


1912 
1912 

1916 

1914 

1914 
1916 
1913 
1913 
1916 
1916 
1914 

1913 
1913 
1915 
1916 
1917 
1916 

1915 


Page. 


50 
9 


9 

34 
4 


12 

8 

4 

8 

27 

8 

43 

46 
15 

18 
18 

20 


20 
20 

39 

52 

52 
28 
17 
18 
18 
28 
25 

38 
35 
26 
28 
15 
47 

9 


444 


648 


472 

609 
147 


15 

162 

149 
171 
258 

164 

425 

431 
668 

586 
218 

53 


52 
50 

618 

450 

452 
600 
195 
219 
580 
600 
383 

320 
308 
506 
604 
666 
631 

475 
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Rewards — Continued. 

Delivered  as  absent  without  leave  but  tried  for  deser- 
tion (J.  A .  G.) 

Deserters,  apprehending  while  serving  in  Navy  or  ma- 
rines (J.  A.  G.) 

Deserters  from  militia  or  National  Guard,  in  service  of 
United  States  (J.  A.  G.) 

Deserters,  national  guardsmen,  organization  mustered 
out(J.  A.  G.) 

Deserters,  payment  of,  when  delivered  to  but  not  ac- 
cepted by  military  authorities  (J.  A.  G.) 

Desertion,  stoppage  of  pay  for  (J.  A.  G.) 

Effect  of  statute  of  limitations  (J.  A.  G.) 

Persons  defacing  monuments  in  cemeteries  (J.  A.  G.).. . 

llecovering  bodies  of  deceased  soldiers  (J.  A.  G.) 

Recovering  public  property  (J.  A.  G.) 

Rhode  Island — 

Discrimination  against  Army  uniform,  etc.,  prohibited. , 
Rifle  Competition — 

Expenses  of,  at  Camp  Perry,  Ohio  (J.  A.  G.) 

Rifle  Ranges.    See  Militia. 
Riparian  Rights — 

Navigable  waters,  paramount  authority  of  United  States 
(Fed.  Ct.) 

Navigable  waters,  right  of  United  States  to  use  river  bed 

(J.  A.G.) 

Rivers  and  Harbors — 

See  also  Navigable  waters. 

Contributed  funds,  care  of  (Comp.) 

Erection  of  wharves  in  Alaska  (J .  A.  G.) 

Lands  beneath  navigable,  use  of  (J.  A.  G.) 

Overflow  due  to  improvements  in  (J.  A.  G .) 

Roads — 

Dedication  of,  through  national  cemeteries  (J.  A.  G.).. 

Improvement    of,   leading    to    military   reservations 
(J.  A.G.) 

Streets  and,  control  of,  through  military  reservations 
(J.  A.  G.) 


Streets  and,  improvement  of  boundary  roads  at  national 
parks  (J.  A.  G.) 


Work  upon  by  citizens  required  by  State  laws  (Fed. 

Salaries.    See  Pay. 
Sales — 

Disposition  of  proceeds  of  manure  from  ambulance  com- 
I^nies  (J.  A.  G.) , 

Fuel  to  civilians,  postmistress  at  Army  post  (J.  A.  G.). 

Proceeds  from  quartermaster  stores  (Comp.) 

of  Public  property.    See  Public  property. 
Salvage — 

Drifting  submarine  mine  (J.  A.  G.) 

Saturdays — 

Four-hour  day  for  temporary  employees  on  (J.  A.  G.). . . 
Schools — 

See  also  Educational  institutions. 

for  Children  at  Army  post  (J.  A.  G.) 

Seals — 

After  signatures  to  bonds  (J.  A.  G.) 

Seamen — 

Army   transport   crews,    general    laws   applicable   to 
(J.  AG.) 

Army   transport   service,    appropriation    for   medical 
attendance  (J.  A.  G.) . .  .*. 

Medical  treatment  of  transport  employees  (J.  A.  G.) 


1912 

1912 

1916 

1916 

1914 
1915 
1913 
1913 
1914 
1915 

1917 

1913 

1914 
1915 

1913 
1913 
1914 
1914 

1913 

1913 

1913 

1914 

1916 


1914 
1914 
1917 


1915 
1914 

1913 
1913 

1916 

1912 
1913 


Page. 


12 

20 

28 

47 

33 

36 

1 

13 
39 
14 

18 

13 


46 
36 

29 
13 
14 
14 

27 

8 

17 

25 

8 


50 
33 
15 


21 
89 

27 
13 

57 

12 
17  I 


9 
35 

592 

623 

393 
519 
110 
181 
413 
481 

686 

173 

437 
520 

283 
182 
358 
357 

252 

161 

195 

380 

555 


444 
400 
667 


501 
410 

250 

174 

638 

11 
194 
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Staff  Officers — 

Detail  of,  as  officer  of  da]^,  command  (J.  A.  G.) 

Signing  discharges  of  enlisted  men  (J.  A.  G.) 

State  Courts — 

Arrest  of  enlisted   men,   civil  proceeding  for  debt 
(JAG.) 

Requiring  citizens  to  work  on  roads  (Fed.  Ct.) 

State  Duty — 

National  Guard,  under  call  of  governor,  payment  for 

(J.A.G.) 

State  Laws — 

See  also  Government  agencies. 

Effect  of  requirements  acquiesced  in  by  United  States 
(Comp. ) 

Inspection  of  Government  horses  at  State  lines  under 
((3omp. ) 

Licenses  and  fees  imposed  bv,  for  operation  of  Govern- 
ment automobiles  (J.  A.  G.) 

Operation  of,  within  military  reservations  (J.  A.  G.) 

Taxation  by.    See  Taxation. 
States — 

Laws  prohibiting  discrimination  against  Army  uniform, 
etc 

List  prohibiting  unlawful  wearing  of  Army  uniform, 

etc 

Statute  of  LmrrATioNS — 

Effect  of,  as  to  payment  of  reward  in  case  of  deserter 

(J.  AG.) 

Stenographic  Reporters — 

Army  field  clerk  employed  as  (J.  A.  G^ 

Employment  of  enlisted  men  as  (J.  A.  U.) 

Stoppage  of  Pay.    See  Pay  of  enlisted  men ;  Pay  of  officers. 
Stoppages.  Against  Civilian  Employees — 

Reimbursement  of  United  States  (J.  A.  G.) 

Stowaways — 

Army  transport,  subsistence,  appropriation  (J.  A.  G.)... 
Subcontractors — 

Eight-hour  day,  application  to  (At.  Gen.) 

Submarine  Mine — 

Drifting,  salvage  of  (J.  A.  G.) 

fiUBPCENAS — 

to  Chiefs  of  bureaus  from  Federal  court  (J.  A.  G.) 

Subscriptions  to  Periodicals — 

Advance  payments  of  (J.  A.  G.) 

Subsistence — 

Applicant  for  enlistment,  fraudulently  obtaining  (Fed. 

Enlisted     men     exceeding     commutation     allowance 

(J.  A.  G.) 

Officers  and  employees  limited  to  actual  cost  of,  in 

connection  witn  traveling  expenses  (Comp. ) 

Purchased  for  militia  in  connection  with  joint  encainp- 

ment  and  maneuvers,  cost  of  transportation  (J.  A.  G.). 

Stores,  sale  of,  and  price  paid  (J.  A.  G.) 

Stores,  sale  of,  to  member  of  Officers'  Preserve  Corps  on 

inat^tive  list  (J.  A.  G.) 


No.   !   Page. 


1915 
1914 


1916 
1916 


1917 


1915 

1915 

1914 
1915 


Transport  surgeon,  without    charge   to,  unauthorized 
(J.  A.  G.) 


Subsistence  Department — 

Absorption  of  certain  officers  in  consolidated  Quarter- 
master Corps,  full  opinion  (J.  A.  G.) 

Summary  Court — 

See  also  (^ourts-martial. 

Retired  officer  on  active  staff  duty,  eligibility  to  serve  as 
(J.A.G.) 


1917 
1917 

1913 

1917 
1913 

1917 
1915 
1912 
1915 
1913 
1917 

1917 

1913 

1914 

1914 
1914 

1917 

1915 

1912 


32 
52 


8 
8 


18 

26 

5 

52 
1 


18 
18 


9 
23 


18 
30 
12 
21 
8 
18 

18 

17 

33 

39 
20 

9 

21 

22 


514 
450 


549 
550 


676 

507 

469 

453 
461 


683 
687 

110 

648 
233 

672 
510 
21 
501 
160 
678 

681 

196 

405 

411 
368 

654 

501 

88 


1914 


52 


450 


INDEX. 


761 


Bulletins. 


Taxation — 

See  also  Government  agencies;  State  laws. 

Chauffeur's  license,  for  Government  employees  (J.  A.  G.) 

Government  i^encies  on  military  reservation,  automo- 

Government  agencies,  State  licenses  or  fees  for  opera- 
tion of  automobiles  (J.  A.  G.) 

Inspection  fees,  officers'  mounts  (Comp.) 

Philippine  customs  stamp  tax,  exemption  of  Govern- 
ment property  from  (At.  Gen.) 

Philippine  tariff  on  jute  bags,  Quartermaster's  Depart- 
ment (Comp.).. 

Post  exchanges,  internal  revenue  stamps,  sales  of  per- 
fumeries and  cosmetics  (J.  A.  G.) 

Post  exchanges,  internal  revenue  tax,  sale  of  tobacco 
(JAG.) 

Retired  officers  on  duty  at  State  schools  (J.  A.  G.) 

Soldier  assigned  to  Array  Reserve  (J.  A.  G.) 

Soldier's  baggage,  stamp  tax  (J.  A.  G.) 

State  tax  on  land  title  (J.  A.  G.) 

State  tax  on  operation  of  automobiles  (J.  A.  G.) 

State,  power  of,  to  imprison  soldier  for  nonpayment  of 

poll  tax  (Fed.  Ct.) 

Teacher  op  French — 

Military  Academy,  French  citizen,  oath  (J.  A.  G.) 

Telecuams — 

Concerning  deserters,  when  expense  for,  is  included  in 
reward  (Comp.) 

Damage  for  mistake  in  transmitting  (J.  A.  G.) 

Delinquent  contractors,  payment  for,  authorized  (Comp.) 

Expenses  for,  in  connection  with  purchase  of  mount 
(JAG.) 

Government  rates.  National  Guard  (J.  A.  G.) 

Night,  and  lettergrams,  mistake  in  designation,  rates 

(Comp.) 

Telegraph  Companies — 

Damages,  limiting  liability  of  ( J.  A.  G.) 

Telegraph  Operators — 

Not  laborers  or  mechanics  within  the  meaning  of  eight- 
hour  law  (J.  A.  G.) 

Telegraph  Service — 

Charges  for,  to  other  departments  (J.  A.  G.) 

Telephone  Service — 

Installation  in  private  quarters  (Comp.) 

Installation  in  private  quarters  (Comp.) 

Installation  in  private  residence  (J.  A.  G.) 

Pa>Tnent  for,  in  building  owned  by  Government  but 

used  as  private  residence  (Comp.) ^ 

Temporary  Duty — 

Clerks,  etc.,  on.    See  Clerks  and  einployees. 

Heat  and  light  to  officerB  on.    See  Heat  and  light. 

Training  camps,  retaining  station,  quarters,  heat  and 

light  (J.  A.  G.) 

Temporary  Employees.    See  Clerks  and  employees. 

Tknt8.     See  Shelter  tents. 

TrMK— 

Computation  for  fractions  of  months  (Comp.) 

Computation  for  Slst  of  month  (Comp.) 

Time  op  Peace — 

Construction  of  law  as  to  detached  service  in,   full 
opinion  (J.  A.  G.) 

Status  of  officer  where  law  relating  to  detached  service 
is  inoperative  because  time  other  than  (J.  A.  G.). 


191G 

1912 

1914 
1914 

1912 

1913 

1915 


1915 

1 

1913 

35 

1914 

25 

1915 

14 

1913 

27 

1914 

20 

1916 
1912 

1913 
1914 
1913 

1913 
1916 

1914 

1914 

1913 

1914 

1913 
1916 
1914 

1912 


1916 


•  -I 


1914 
1913 


1912 
1914 


18 

20 

52 
25 

12 

1 

1 


1 

20 

8 

46 

8 

23 

28 

25 
46 

29 

20 

35 

39 

5 

20 


Page. 


18 


20 
23 


22 
33 


581 
41 

453 

337 

23 

135 

459 

459 
309 
384 
481 
256 
368 

541 

42 

166 
428 
165 

229 
598 

387 

428 

275 

368 

313 
618 
335 

50 


570 


371 
241 


54 
393 
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Trans  PORT  ATiON — C^ont  i  nufid . 

Enlisted  men  returning  from  furloushs,  cost  of  (J.  A.  G.). 
Excess  baggage,  apportionment  of  cnargee  (Comp.) 

Excess  baggage  on  change  of  station  (Comp.) 

Excess,  for  discharged  soldiers  by  longer  route  (J.  A.  G.) . 
Excess  passenger  baggase  of  officer,  cost  of  (J.  A.  G.) . . . 
Excess  shipment  of  goods  on  change  of  station  (J.  A.  G. ). 
Freight  charges,  slmnkage  of  weight  of  shipment  en 

route  (Comp.) 

Funeral  escort,  refundment  (Comp.) 

Furnishings   for   public   buildings,    land-grant   roads 

(Comp. ) 

Government  bill  of  lading,  loss  by  unprecedented  flood 

(Ct.  Cls.) 

Hire  of  automobile  by  officer  (Comp.) 

Hire  of  automobiles  by  officers  on  mileage  status  (Comp.). 


Year.       No.    ,   Page. 


Hire  of  automobile  for  field  inspection  (C/omp.) 

Horses,  change  of  station  by  officer,  valuation  (Comp.)  . 

Horses,  resignation  of  officer  (J.  A.  G.) 

Hospital  supplies,  cost  payable  tiom  hospital  fund 
(Comp.) 

Household  goods,  carrier's  risk  (Comp.) 

Household  goods,  change  of  station  (J.  A.  G. ) 

Household  goods,  professional  books  (Comp.) 

Household  goods,  rates  on  (Comp. ) 

Immigrant  rate,  troop  property  (Comp. ) 

Land-grant  deductions,  basis  of  (Comp.) , 

Land -grant  deductions,  extra-fare  train  (Comp.) 

Land -grant  deductions,  persons  in  military  service 
(Comp.) 

Liability  of  Government  as  carrier  of  contract  supplies 
(J.  A.  G.) 

Ixws  of  public  property  at  railroad  depot  (J.  A.  G.). . .  . 

Loss  of  ticket  issued  on  transportation  requep*  ;v?Oiiip.). 

Mileage  when  Government  conve^rance  is  used  (Comp.) 

Militia,  Army  officer  detailed  as  instructor  and  inspec- 
tor (J.  A.  G.) 

Mounts  from  place  of  purchase  to  officer's  station,  com- 
putation of  cost  (J.  A.  G. ) 

Officers'  baggage,  allowance  on  change  of  station,  pro- 
motion (J.  A.  G.) 

Officers'  change  of  station,  baggage  allowance  (J.  A.  G.). . 

Officers  engaged  on  map  work  (Comp.) 

Officers'  excess  baggage  (Comp.) 

Officers'  horses  (J.  A.  G.) 

Officers  on  mileage  status  (Comp.) 

Officers'  private  mounts,  land -grant  deductions  (Comp.). 

Organized  Militia  in  connection  with  joint  maneuvers, 
deductions  under  land-grant  acts  (Comp.) 

Parcel-post,  insurance  (J.  A.  G.) 

Parcel-post,  limitation  on  Government  frank  (J.  A.  G.). 

Parcel -post  packages,  official  business  (At.  G«i.) 

Party  rates,  number  of  persons  below  kmit  (Comp.) 

Passenger,  party  rates  (Comp.) 

Personal  bs^ggage  of  officers  (Comp.) 

Private  mounts,  National  Guard,  officers  mustered  out 
(JAG.) 

Redemption  of  unused  portion  of  ticket  issued  on  Gov- 
ernmen V reo uesv  ^« •  a. •  or .^■•••■•••■••••••••••••■■•••« 


{ 


1914 
1916 
1915 
1916 
1914 
1916 
1915 

1915 
1913 

1914 

1912 
1914 
1914 
1913 
1914 
1914 
1913 
1915 
1915 

1915 
1914 
1913 
1913 
1913 
1915 
1913 
1914 

1915 

1914 
1913 
1915 
1914 

1912 

1914 


33 
18 
36 
13 
50 
47 
9 

36 
17 

20 

12 

5 

5 
23 
25 
50 
27 
21 
39 

30 

14 

8 

38  1 
13 
32 
27 
25 

14 

5 

31 

18 

5 

12 

33 


1915 

36 

521 

1916 

57 

638 

1913 

17 

204 

1913 

35 

313 

1913 

4 

150 

1914 

5 

340 

1917 

3 

647 

1914 

52 

455 

1913 

17 

197 

1913 

8 

164 

1913 

13 

187 

1913 

38 

324 

1913 

29 

284 

1913 

31 

301 

1916 

47 

629 

1914 

33 

400 

396 
586 
525 
559 
444 
629 
475 

524 
204 

372 

26 
339 
340 
242 
387 
447 
264 
503 
534 

511 
361 
163 
323 
186 
517 
265 
386 

484 

332 
297 
494 
340 

13 

396 
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Travel  Allowances — Continued. 

Transportation  in  kind  furnished  discharged  soldier  but 
not  used  (J.  A.  G.) 

Transportation  of  discharged  soldier  to  point  selected 
within  continental  limits  of  United  States  (J.  A.  G.). . 

Travel  between  Alaska  and  United  States  (Comp.) 

Traveling  Expenses — 

See  also  Mileage. 

Allowances  to  civilian  employees  ^Comp.) 

Civilian  employees  on  temporary  auty  (Comp . ) 

Computation  of  (Comp.) 

Expenses  incurred  after  return  from  journey  (Comp.). . 

Hire  of  automobiles  (Conap.) 

Hire  of  automobiles  by  ofncers  (Comp.) 

Military  attaches  abroad  as  military  ooservers  (J.  A.  G.).. 

Military  attaches  abroad,  payment  of  | (j^^^q) 

Military  attach 6s  abroad,  pay  of  orderly  and  for  tips 

(Comp.) 

Military  attaches  and  military  observers  abroad  (J.  A.  G.) 
Military  attaches  going  to  and  returning  from  post  of 

duty  fComp.) 

National  Guard  in  responding  to  call  (J.  A.  G.) 

Officer  on  duty  in  connection  with  National  Guard. 

(J.  A.  G.) 

Officers  and  employees  limited  to  actual  cost  of  sub- 
sistence (Comp . ) 

Officers  assigned  to  Red  Cross  (J.  A.  G.) 

Officers  on  ci\dl  business  with  commission  (J.  A.  G.) 

Traveling  with  Troops — 

Enhsted  men,  when  regarded,  Pullman-car  accommoda- 
tions (J.  A.  G.) 

Officer  traveling  with  detachment  as  escort  to  Mexican 

officer  (J.  A.  G.) 

Travel  Pay.    See  Pay  of  enlisted  men. 
Typewriters — 

Exchange  of  (J.  A.  G.) 

Unforseeable  Cause — 

Delays  in  completion  of  contract  on  account  of  (Comp.) . . 
Uniforms — 

Federal  law  prohibiting  discrimination  against 

Federal  law  prohibiting  unlawful  wearing 

List  of  States  prohibiting  unlawful  wearing  of  Army,  etc. . 
National  guardsmen,  retention  of,  on  muster-out  (J .A.G.) 
State  laws  prohibiting  discrimination  against — 

Connecticut 

Plorida 

Kentucky 

Maryland 

Massachusetts 

Minnesota 

New  Hampshire 

New  York 

Oklahoma. 

Pennsylvania 

Rhode  Island 

Virginia 

United  States,  wearing  of,  prohibited  (J.  A.  G.) 

Wearing  of,  by  civilians  of  Army  Y.  M.  C.  A.  (J.  A.  G.). 
United  States — 

Continental  limits  of,  to  which  soldiers  may  be  furnished 

transportation  on  discharge  (J.  A.  G.) 

Law  prohibiting  discrimination  against  Army  uniform, 
etc 


Year. 

No. 

1 

1915 

5 

1914 

33 

1913 

1 

1913 

8 

1913 

18 

1914 

5 

1914 

50 

1913 

23 

1914 

5 

1915 

9 

1914 

46 

1914 

50 

1914 

43 

1914 

50 

1914 

50 

1917 

18 

1917 

3 

1914 

33 

1914 

5 

1913 

27 

• 

1915 

36 

1915 

1 

1917 

18 

1914 

46 

1917 

18 

1917 

18 

1917 

18 

1917 

3 

1917 

18 

1917 

18 

1917 

18 

1917 

18 

1917 

18 

1917 

18 

1917 

18 

1917 

18 

1917 

18 

1917 

18 

1917 

18 

1917 

18 

1917 

3 

1917 

3 

1914 

33 

1917 

18 

Page. 


468 

400 
136 


169 
223 
339 
448 
242 
339 
474 
435 
445 

424 
445 

448 
676 

645 

405 
335 
259 


258 
461 

678 

432 

683 
687 
687 
644 

683 
684 
684 
684 
684 
685 
685 
685 
686 
686 
686 
686 
645 
645 

400 
688 


INDEX. 


767 


Bulletins. 


Witnesses — 

See  also  Evidence. 

Courte-martial,  member  of  court  for  prosecution,  plea  of 
guiltv  (J.  A.  G.) 

Defendant  as,  credibility  (St.  Ct.) 

Pri\'il(^e  of  ( Fed .  Ct . ) 

Refusal  to  testify',  pardon  (Fed.  Ct.) 

Note. — Reveraed  by  IT.  S.  Supreme  Court. 

Subpoena  of  chief  of  bureau  (J.  A.  6.) 

Wife  testifying  against  husband  (J.  A.  G.) 

YouNQ  Men's  Christian  Associatiok: 

Army  branch,  wearing  of  uniform  by  (J.  A.  G.) ....... 


Year. 

No. 

1914 

52 

1914 

20 

1915 

14 

1914 

25 

1913 

8 

1915 

39 

1917 

3 
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